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	UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

ORIGINAL CASE NO.: 98CV5899(JBS)

CIVIL ACTION

MOTION TO REOPEN AND AMEND


Dale M. Baranoski, by way of Motion requests that the Order dismissing the Complaint with prejudice be vacated, the matter re-opened, and allowed to be amended pursuant to Rule 60(b) and for all other appropriate relief in the interest of justice.

Preliminary Statement

By way of this Motion, the Complainant will show that but for the nefarious, egregious conduct of the Defendants as named in the original Complaint, along with the aid of new Defendants to be named, the Plaintiff would have continued to actively prosecute the original Complaint. In fact, the passing of time has revealed a definitive pattern and practice by the Defendants (named and to be named) of insulating the criminal offender, targeting the innocent, and threatening any peripheral personnel. Baranoski’s professional investigation revealed a likewise pattern and practice dating to before the filing of the original Complaint with other victims, and which continues into the present day.


Furthermore, that but for the failure of the Plaintiff’s legal counsel to diligently protect the Plaintiff from obvious and transparent retaliatory conduct by the Defendants, the Plaintiff would have been able to prosecute the original Complaint free from harassment, threats, overt hostility, and malicious and fraudulent infringements upon his civil liberties such as unlawful arrests, unlawful home invasion, malicious prosecutions, physical threats and intimidations, witness tampering and threats, illegal searches and seizures, and the directly related mental and emotional abuses to Plaintiff resulting in the development of Post Traumatic Stress Disorder. The Plaintiff was reduced to literal survival mode, physically and mentally. 

This Complaint was dismissed for lack of prosecution. The Motion will demonstrate that but for reasons not attributable to the Plaintiff, and totally attributable to the Defendants and others, the Plaintiff was unable to actively pursue this Complaint. Based upon all that Plaintiff was forced to endure as a result of extraordinary circumstances, no reasonable person in the same situation could have been expected to be able to survive, let alone continue to prosecute any legal matters.

The Plaintiff is now ready to proceed in the pursuit of justice begun in 1998 and thwarted in 2000.

Procedural History and Statement of Fact


In December 1998, the Plaintiff filed the above captioned Complaint. At that time the Plaintiff continued to be gainfully employed with the Westampton Township police department. Prior to the filing of the original complaint Plaintiff Baranoski had an impeccable record, was rated consistently as above-average, and was a viable candidate for the soon-to-be vacated Chief of Police position. Original Complaint attached as Exhibit 1:
The decision by the Committee was appealed to the Burlington County Superior Court. The matter was presented before Assignment Judge Wells. Judge Wells determined that “excessive” force was used even though that was not presented by either side, nor was it the finding of the tribunal, or a matter requested to be decided by the Court. Judge Wells’ decision was appealed by Baranoski and was under appeal while the Complaint proceeded. This strange conduct of the Court would become repetitive throughout this tortuous affair.

On February 8, 1999, after sending his ex-girlfriend, Deanna Kozub “Kozub,” a cease and desist letter and request for her to have no more contact, Baranoski was served with a domestic restraining order obtained by Kozub under highly questionable circumstances to be explained in detail below. In turn, Baranoski filed a criminal complaint for domestic assault and also obtained a domestic restraint against Kozub on February 9, 1999. In response, Kozub filed a counter criminal complaint alleging criminal trespass against Baranoski on February 11, 1999. 

All of Baranoski’s actions were either illegally dismissed, blocked, or obstructed by the State (with the Defendants knowledge and participation) while conversely, all of Kozub’s actions were vigorously prosecuted in bad faith, and at times, contrary to court orders.

On June 5 2000 Plaintiff was tried for Defiant Trespass despite a court order to dismiss the complaints against Baranoski. The conviction was for an unrelated and untried offense of Criminal Trespass. Order of Forfeiture was applied for by the State and granted by the same Court.

On February 23, 2001 Plaintiff appealed the conviction to County Assignment Judge Sweeney where it was upheld.

On October 2, 2001 two remaining criminal companion complaints were dismissed after trial for lack of probable cause in County Superior Court before Judge Smith, JSC.

After defeating the two outstanding criminal complaints a Post Conviction Relief Petition was filed with the original court (Judge Faxon, JMC) to challenge the conviction. The original trial Judge, Judge Faxon denied the Post Conviction Relief Petition on September 12, 2002. 

On September 25, 2003 The PCR denial was appealed Pro Se to Judge Sweeney, AJSC who upheld the Post Conviction Relief Petition denial.

The Post Conviction Relief denial was appealed to the Appellate Division and denied. A Petition for Certification was filed with the NJ Supreme Court and denied.

After failing to obtain relief from the New Jersey judiciary, and having exhausted all State remedies, the Petitioner filed a habeas corpus petition with the United States District Court in July 2005. The Court declined Petitioner’s habeas corpus petition and included a denial of a Certificate of Appealability. 

The denial was appealed to the Court of Appeals, Third District, and denied. A request for a rehearing was filed and is currently pending.  

A Writ of Certiorari is intended to be filed with the US Supreme Court. 

BACKGROUND HISTORY
After the official filing of the original Complaint, depositions and discovery proceeded in a normal course of business. Plaintiff and his legal counsel worked closely together and Plaintiff was an active participant in the progression of the Complaint, working closely with legal counsel and even attending the depositions. The statements obtained from the Defendants Harper and Reed during the depositions process were inconsistent with each other and were favorable to the Plaintiff. In other words, the case was looking favorable for the Plaintiff.

During these depositions, the previously unanticipated involvement of the Burlington County Prosecutors Office (BCPO) emerged. For instance, it was confirmed during the deposition of an Assistant Prosecutor for the BCPO, that all the motor vehicle offenses against the suspect Caceres (drunk driving, refusal to submit to alcohol testing, reckless driving, careless driving, driving with headlights off in a residential area, driving with open alcohol in a motor vehicle, and blocking a residential driveway) as well as the two criminal charges (Resisting Arrest and Eluding) had all been dismissed ex parte by the BCPO despite the existence of probable cause. It appeared to the Plaintiff that the BCPO had been acting in concert with the Defendants so as to strengthen the action by the Defendants against the Plaintiff during the Departmental charging and ultimate hearing process by removing the stigma those substantial charges posed against their primary witness, Mr. Caceres. As of January/February 1999, and based upon indicators of collusion, the potential for expanding the list of defendants to include the Burlington County Prosecutors Office was increasing. Specifically, questions were arising as to why the motor vehicle and criminal complaints were “administratively dismissed” by the County Prosecutors Office when all complaints had a factual basis and even though a criminal investigation by the BCPO had found no criminal wrongdoing in any manner by Baranoski, including any offenses relating to the filing of false complaints against the suspect Caceres by Baranoski.  

This pattern and practice of collusion between local police departments and the BCPO against other victims, before and after this action, was revealed. Indeed, it resurfaced against the Plaintiff while the Complaint was proceeding.

The removal of what would have been a third charge for drunk driving against Caceres and a potential ten-year loss of driving privileges in New Jersey clearly behooved Caceres to maintain his false statements and to continue to cooperate with the Defendants. The statements by Caceres and that of his only witness (his girlfriend) clearly showed that Caceres was being untruthful and that Reed and Harper could not reasonably claim ignorance. 

For example, the girlfriend Tracy Lalkas (Lalkas), on the night that the suspect had been arrested, arrived at the police station looking for Caceres after he failed to come home. Once at the police station, she made a statement that was taped on Baranoski’s in-car microphone that he had activated, clearly indicating she had not been with Caceres as Caceres claimed to Reed. This was a fact known to Reed from the onset, as it was also included directly in Baranoski’s police investigation report completed at the time of the suspect Caceres’ arrest. 

Further evidence of conspiring to file a false complaint was indicative when Caceres and Lalkas were unable to accurately recount their attendance to a wedding that Caceres had been at on the night that he was arrested. Caceres stated to Reed that Lalkas had not gone to the wedding or the reception (Reed interview statement of Caceres Exhibit 2, applicable portions highlighted). Lalkas however testified that she had in fact gone to the wedding, but not the reception (Reed interview statement of Lalkas Exhibit 3, applicable portions highlighted). Yet during depositions Reed claimed that the statements of Caceres and Lalkas were substantially truthful and consistent (Deposition of Reed pg 109-112 Exhibit 4). 

Add to this the report submitted by Officer Daniel Ingling (Ingling) to Defendant Harper advising that Caceres’ sister-in-law, whose wedding Caceres had been at on the night in question, had approached Ingling to advise that 1. Caceres had been at the wedding and that all those present had concerns about his drinking at the wedding and then driving home and 2. She had been approached by Caceres’ mother (now her Mother-in-law) and asked to lie and to state that she overheard Westampton police officers in the WAWA convenience store that she managed talking about the false arrest of Caceres, etc. (Exhibit 5). Harper and Reed conveniently failed to obtain any official statement from this concerned witness and valuable source of information.
Any one of the above issues, let alone all three combined, supported action against, and not in support of exonerating Caceres whether it be by Harper and Reed, or most importantly, by the Chief Law Enforcement agency in the County, the Burlington County Prosecutors Office. Neither Harper, Reed, nor the BCPO, acted upon any of this or the wealth of other incriminating information. 

Secondary targeting of Plaintiff

In November 1997, and before the resolution of the original matter for which the above Complaint was filed, Defendant Harper had initiated a second skewed internal affairs complaint against Baranoski. Without any investigation, Harper alleged that Baranoski had been insubordinate to a junior patrol officer even though another patrol officer who reported no such misconduct on the part of Baranoski had witnessed the alleged incident. Defendant Harper, consistent with the previous conduct as cited in the original Complaint, which was to disregard favorable information for Baranoski, did not conduct even the pretext of a legitimate investigation. Just as in the original Complaint, Defendant Harper refused the input of a witness officer that exonerated and contradicted the allegedly aggrieved officer’s account. Defendant Harper pursued formal charges against Baranoski without interviewing Baranoski and without requesting or affording Baranoski the opportunity to provide a statement in contradiction to basic investigative techniques or the State or Departmental internal affairs policies – Harper was flush with power and unstoppable.

Final targeting of Plaintiff

Defendants Chief Harper and Reed persisted in the attempt to terminate Baranoski, not only in order that Defendant Reed could replace Chief Harper when he retired, but also in order to eliminate Plaintiff’s Civil Right litigation action. 

Therefore, it should not have come as a surprise to Plaintiff’s legal counsel for the Complaint when it was discovered in January/February of 1999 that the Defendants had conspired to pursue a third “secret” internal affairs investigation against Baranoski. This so as to finish the heinous employment termination that was attempted initially and which had resulted in the filing of the original Complaint, and to prevent through blatant criminal conduct and collusion said Complaint from proceeding. The effects of attrition, harassment, mental and emotional duress, and financial duress were all intended to force Baranoski to be unable to effectively prosecute this Complaint. Obviously, for a time, such action was successful. The overtly hostile environment that Baranoski was left in, unprotected, warranted protective action on the part of Baranoski’s legal counsel. Even though repeatedly asked for by Baranoski, none was provided.

On November 30, 1999, Defendant Chief Harper and Defendant Reed (now Acting Lieutenant Reed, appointed by Harper via circumventing existing promotional testing procedures and with the Defendant (Township of Westampton) approval) once again attempted to have Baranoski terminated, this time with the assistance of police Sergeant Steven VanSciver (VanSciver), another promotional rival of Baranoski’s, and a known follower of Reed’s 

Note: After Reed’s eventual appointment without testing by the Township committee to Acting Chief and then Chief, Sgt. VanSciver was also eventually moved upwards and was appointed to Chief after Reed retired.


On November 30, 1999 at Defendant Reed’s request, and without Baranoski’s knowledge, VanSciver submitted a manufactured report to Reed alleging on-going domestic violence rumors created by an ex-girlfriend of Baranoski’s, Deanna Kozub (Kozub). Kozub is a police officer employed by the neighboring Township of Burlington.


The facts of this relationship are as follows: Kozub had been involved with Baranoski in a 2½-year romantic relationship that began in 1996 and ended mid-1998. That relationship had become strained due to the targeting of Baranoski by the Defendants and later by Kozub’s own behavior, which consisted of incidents of verbal and physical abuse towards Baranoski and Kozub’s actions of romantically soliciting Baranoski’s male friends and colleagues in the law profession.


At one point, this led up to an incident between Kozub and Baranoski. On June 9, 1998, during a separation between the two, Kozub appeared at Baranoski’s home in the late evening / early morning hours intoxicated and in a jealous rage. At said time Kozub entered without permission, went to Baranoski’s bedroom where he had been sleeping and assaulted him, leaving numerous injuries on Baranoski’s face, neck, and other body parts. This attack was witnessed and halted by Plaintiff’s Mother who had been home at the time.


At said time Baranoski did have injuries that were clearly visible, and did consider filing a Criminal Trespass and Assault Complaint, but due to the current hostile work environment endured by Baranoski, and Kozub’s position as a Police Officer, mother of a small child and the fact that Kozub did send flowers the proceeding day to apologize for her behavior (in classic domestic violence abuser fashion), Baranoski decided to hold off with any complaints. Kozub lured Baranoski back and the romantic relationship resumed. 


However, after resuming the exclusive romantic relationship with Kozub, in July 1998 Baranoski arrived at Kozub’s residence on his lunch break as he often did. Baranoski, upon entering the residence with the entrance codes provided by Kozub, was surprised to find Kozub having a sexual tryst with police officer John Lazarrotti Jr. (Lazarrotti) of the Burlington City police department. 

Baranoski quickly left the residence in shock and without incident or confrontation. Lazarrotti later admitted in statements taken by the BCPO that during this incident he was attempting to escape out a rear window, typical behavior for one caught in a compromising position with another’s girlfriend. Also, Lazarrotti was engaged to another at this time, a fact known to the BCPO and many others.  


This incident effectively ended the romantic relationship between Kozub and Baranoski. However, Baranoski and Kozub did have occasional contact but Baranoski kept it on a casual and cordial speaking arrangement. Baranoski began to date others and in effect, moved on with his life. 

Kozub however was not particularly pleased with being left by Baranoski and began making slanderous comments and remarks against Baranoski, while in a two-faced manner, continued to be amiable towards Baranoski. Upon learning of this, Baranoski made several requests of Kozub to stop. In January of 1999, Baranoski discovered, either through accident or design, of the Special Report completed by Sgt. VanSciver (at Defendant Reed’s request) alleging the existence of domestic violence allegations made by Kozub. The falsity of this Special Report was later revealed to the BCPO when the alleged “source” of the information relied upon by Sgt. VanSciver made it clear to County Detective Lietenberger that he never thought anything discussed between he and Sgt. VanSciver warranted any action or gave rise of any concern. The alleged source was Officer Daniel Ingling (Ingling). Ingling was a witness in the Caceres hearing for Baranoski, and also was a deposed witness in the original Complaint. Ingling had been the repeated target of illegitimate internal affairs “investigations” by Reed with Harper’s blessings. Ingling cited his belief that the conversation between he and Sgt. VanSciver had involved non-alarming material and that the reason that Sgt. VanSciver’s report was filed was for personal, and not professional, reasoning (Ingling IA interview pg. 6):

Lietenberger:   
So you don't feel as a Sgt. with information that he 

[SGT. VANSCIVER] get, that you give him, he doesn't have a responsibility or a duty to do what he feels is appropriate with it?

Officer Ingling: 
Oh I certainly feel that he would have a responsibility or duty if he felt that there was a problem.

Lietenberger:    
Sure

Officer Ingling: 
But I, I, feel that it was, feelings I mean ,  it's because of  who it was not because he felt truly concerned about it. [emphasis added]
Lietenberger:    
And why do you feel that?

Officer Ingling:
Because of personality conflicts [emphasis added]

Lietenberger:   
So you're saying that it's your perception, your own 

                         
personal belief that the only reason he passed this 

                         
information on to SGT. REED is because it's SGT. 

   
BARANOSKI? [emphasis added]

Officer Ingling:  
I believe so, yes.  Because I don't believe that 

anything that was said would give a reasonable person any cause to  be concerned. [emphasis added]
Ingling then told County Detective Lietenberger that information attributed to him by Sgt. VanSciver was not accurate. Such information, which should have raised red flags, was ignored: 

Lietenberger: 
Um in this special report um SGT VANSCIVER um relates that um you informed him that you had been in computer school with DEANNA and you had said?

Officer Ingling:  
That's not correct. I can't really say why he would put that.  But I had never gone to a computer class with her. [emphasis added]

Lietenberger:  
Um she went on to say to you that on one occasion she was assigned to work the book because she was so upset with something that had transpired between her and DALE?

Officer Ingling:   
Again I, I heard that rumor but I don't believe that she said that to me directly. .. I don't recall her saying that to me directly and I don't believe that I would have communicated it that way. [emphasis added]

It was only by the inadvertent discovery of this report that Baranoski realized that he was, for the third time, the target of yet another “secret” internal affairs investigation instigated by Defendants Harper and Reed. Once again, Baranoski had never been informed that he was under any investigation as required by State and departmental policy. This keeping of Baranoski in the dark was par for the course. The report was conveniently filed at a time when it was already known to the Defendant’s that a complaint had been filed with the Division of Criminal Justice against them, just as it was common knowledge in the Department that a lawsuit was pending.

After requesting the report from VanSciver, Reed contacted Kozub’s internal affairs officer Det./Sgt. Richardson via letter and requested that Kozub be questioned regarding any domestic problems between she and Baranoski (Reed letter dated November 30, 1998 excerpt):

"Monday 30, 1998 I called and talked to D/Sgt. Timothy Richardson of the Bur1ington Township Police Department. Richardson is Burlington Townships Internal Affairs Officer. D/Sgt. Richardson advised me he would contact Deanna and see what she wanted to do and he would get back to me.


Sincerely,


D/Sgt. B. Reed 
Operations Officer"
Det./Sgt. Richardson did speak to Kozub in his official capacity as the Burlington Township police department’s internal affairs officer wherein Kozub had officially denied ALL allegations of any domestic violence acts or abuses from Baranoski against her. As a result (and without Baranoski’s knowledge that any of this had transpired) Harper and Reed were forced to close the “investigation” as unfounded. Harper deposition excerpt (Harper deposition pg 19 –20): 

Q. Okay. So he [REED] conducted an IA regarding the information he received  from VanSciver, correct?

 
A.  Yes, he did.

 
Q.  And what was the result of his IA?
A. The result of the IA at the time was that there was no foundation at this time with relationship to a problem that Officer Kozub had with Sergeant Baranoski. [emphasis added]

However, at the time of discovering the Special Report, and lacking any notifications from Harper or Reed as required, Baranoski had no reason to doubt that Kozub had actually made the statements as alleged. So out of real concern for his position and employment as a police officer; for his safety; concern for the ongoing Federal complaint and due to appearances of Kozub’s mental imbalance, Baranoski chose to permanently sever all ties and relationship with Kozub. 

On February 7, 1999, Baranoski, by way of a registered “Cease and Desist” letter, advised Kozub that he, Baranoski, wanted no more contact with Kozub and for her to leave him alone. Such a letter is the recommended procedure for female victims. Kozub was also notified at said time that if she (Kozub) did not stop the harassment he (Baranoski) would be left no choice but to report her to her police department where she was employed as a police officer (Exhibit 6). Note: This lawful letter was also used as a basis for a criminal complaint against Baranoski, which was later dismissed after trial for lack of probable cause, as well as for the issuance of a restraint against Baranoski.


After receiving the Cease and Desist letter, Kozub retaliated against Baranoski by contacting her Internal Affairs Officer, Det./Sgt. Timothy Richardson and, in contradiction to her previous official statements to him, Kozub alleged that domestic violence acts had occurred, but only alleged they were committed by Baranoski and failed to mention her assault upon Baranoski. As shown, the depositions of Harper and Reed clearly showed that both Reed and Harper knew that Kozub had denied all allegations of domestic violence (See pg. 18 above). No action of providing a false statement by Kozub to her department’s internal affairs officer ever arose or became a departmental or a criminal concern.

On February 8, 1999, Kozub and Richardson contacted the Burlington County Prosecutors Office and sought a Temporary Restraining Order (even though Richardson was fully aware of Kozub’s pre-existing statements denying all domestic violence by Baranoski). Kozub, now emboldened with the assistance, insulation, and full support of the Burlington County Prosecutors Office (as in the Caceres matter), obtained a falsesworn domestic restraining order against Baranoski. When questioned by the Family Judge, and in the presence of the informed Prosecutors Office, Kozub again failed to mention the assault committed by her against Baranoski in June 1998 that had resulted in injuries to Baranoski. As a result of the Order Baranoski was required to turn over his duty weapon and was escorted to his home in Mt. Laurel to turn over all his personal firearms as well. 

Defendant Harper advised Baranoski that he was not permitted on the premises of Westampton police department. Furthermore, Harper suspended Baranoski without pay and without a hearing or written charges in contravention to Title 40, which governs NJ municipal police departments and in violation of Baranoski’s Due Process rights. In effect, Baranoski was treated in every way like a common criminal.


Baranoski, now with the embarrassment and fear of exposing and reporting a domestic violence incident and of having his weapons seized per domestic policies removed, filed a criminal complaint against Kozub for the assault committed upon him (Baranoski) on June 9, 1998, at said time when Kozub entered Baranoski’s residence, unannounced and without authorization, and then physically assaulted Baranoski. The criminal complaint was issued but Kozub was never served, processed, or required to defend against this complaint as a direct result of the BCPO’s malfeasance. Baranoski later learned through exhaustive discovery efforts that the Burlington County Prosecutors Office had unlawfully dismissed the complaint ex parte. Note: This conduct was identical to the insulation and removal of all the complaints against the suspect Caceres. 


During this time Baranoski’s maternal Grandmother was diagnosed with a terminal blood condition, a factor that negatively affected Baranoski’s usual ability to detect and act upon, the illicit conduct of the Defendants. She passed away in May 1999.

The enforcement of all of Kozub’s actions and obstruction of all of Baranoski’s was public knowledge throughout the local law enforcement community and sent a chilling effect to all who considered offering aid to Baranoski, let alone any who were doing so. This was voiced by police officer Charles Zelauskas  (a coworker of Kozub) in his internal affairs investigative statement to County Detective Lietenberger (INTERNAL AFFAIRS STATEMENT OF: CHARLES ZELAUSKAS PAGE: 12):

Q. 
And what is your impression of?

A. 
This investigation?

Q. 
This investigation?

A. 
Oh boy that is a tough question. Uhm I think this investigation is one sided. I thinks it's against DALE. [emphasis added]
Q.
And why do you feel that?

A. 
Well, mainly because I know DALE took a restraining order out on DEANNA and she, again, we do this everyday on the street as a cop. We deal with domestics where she takes a restraining order, he takes a restraining order. She signs a complaint, he signs a complaint and we sit there and look at them, say you know what, I got 4 hours of paper work that’s gonna be dismissed in court. And her stuff is enforced, but his stuff isn't enforced. [emphasis added]

On February 9, 1999 Baranoski requested a restraining order against Kozub, which was granted because of Kozub’s deliberate and malicious interference with Baranoski’s employment, the assault, and after also having received a recent threatening and disturbing phone call from Kozub to “watch his [Baranoski] back,” and now including the false accusations of domestic violence, (Exhibit 7). 

The Order demanded the surrendering of Kozub’s duty weapon. This was also mandated in all State, County, local departmental policies regarding police officers involved in domestic violence matters, all of which have the force of law – “Directive Implementing Procedures for the Seizure of Weapons from Law Enforcement Officers In Domestic Violence Incidents - Issued August 1995”:

II. GUIDELINES FOR THE SEIZURE OF WEAPONS FROM A LAW ENFORCEMENT OFFICER INVOLVED IN A DOMESTIC VIOLENCE INCIDENT 

1. Whenever an act of domestic violence as defined in N.J.S.A. 2C:25-19 has been alleged to have been committed by a law enforcement officer all weapons, department issued and personal, possessed by that officer shall immediately be 

1. seized by the law enforcement officer responding to the domestic violence call if the responding officer reasonably believes that the presence of weapons would expose the victim to a risk of serious bodily injury, or 
2. surrendered by the officer involved when served with a domestic violence restraining order, search warrant or bail condition which requires the surrender of weapons.                    

The BCPO openly blocked the enforcement of this Order and likewise failed to enforce its own, or the State’s domestic violence policy, in demanding the surrendering of Kozub’s weapon, leaving Baranoski at the peril of Kozub who had already demonstrated a propensity for violence towards Baranoski. As noted earlier, this assault incident was already admitted directly to the BCPO and even in open court by Kozub herself (Edgewater Park trial pg. 49):

Q 
Now, you admitted to Investigator Lightenberger in 
a statement given to 

the prosecutor's office,  that you and Dale had actually gotten into a little situation where you claim he pushed you, and you pushed him. Is that correct?

A
Correct.

Q
You would agree with me that that's an assault, correct?

A
Correct

Additionally, Kozub was also ordered to stay away and to have no contact with Baranoski’s current girlfriend (Christy Mortimer) due to threats Kozub made against her (Exhibit 7). So emboldened now was Kozub, that in open and direct defiance of this domestic court order, Kozub went twice to Baranoski’s girlfriends’ workplace, armed and on duty, almost striking the girlfriend with her patrol vehicle on the second occasion, even though she has been warned to not have contact with the girlfriend specifically by County Detective Lietenberger (County IA statement pg. 15): 

Lietenberger: 
And from what I understand he has gone to Edgewater Park and tried to get a restraining order but the restraining order was denied, however I informed you earlier that he did come to the county and was given a restraining order against you, so you're aware of that, that you're not to have any contact with him and his present girlfriend, CHRISTY MORTIMER who obviously lives in your township, so that may be something that you want to bring up to your shift supervisor that if you're on duty and you know you get a call to respond to that area that there's some problems there so just kinda make you know everyone aware of that. Um is there anything else you can think of at this particular time?

When Baranoski revealed that police Officer Zelauskas (a coworker of Kozub’s who had been present during these violations while he was on-duty) may become a witness to these crimes, as well as being subpoenaed to testify for Baranoski in an upcoming trial, he was targeted by Det./Sgt. Richardson, his internal affairs officer, at the direction of the BCPO while conversely, any attempts to bring complaints against Kozub for violation of her restraining order were blocked by the BCPO. Officer Zelauskas received a written reprimand for acknowledging Kozub’s restraining order violation. This further enhanced the intimidation and fear throughout the law enforcement community. 


On February 11, 1999, Kozub knowingly signed a false counter-complaint for Criminal Trespass against Baranoski, with the aid of Richardson and the BCPO. Bail was set at $10,000 full cash contrary to court rules which at best permitted maximum bail for fourth degree offenses to be no higher than $2,500.00. Baranoski was picked up upon returning from a date with his girlfriend, arrested, handcuffed and transported to Kozub’s police department. After being confined in Kozub’s department’s jail cell for several hours, family members of Baranoski were able to post the bail. Ironically, while Baranoski was incarcerated in Kozub’s jail facility, Kozub was working overtime. 

The counter-complaints were taken despite the fact that some 9 months had passed since the alleged offense and filed to counter the initial domestic criminal assault complaint filed initially against Kozub by Plaintiff. This was the incident wherein Plaintiff had caught Kozub in the sexual act with Lazarrotti (1998). Kozub was now alleging that this was a trespassing offense and claimed that she and Lazarrotti had been “dating exclusively” for some time. This even though the BCPO and Richardson knew this to be false by Kozub’s own statements, and since they also knew Lazarrotti had been engaged to another well into the summer of 1998. Furthermore, as demonstrated previously, the Defendants had officially investigated the claims of domestic allegations between Kozub and Baranoski and determined them to be unfounded by her own statements (see page 18; internal affairs quote by Defendant Harper).

The Burlington County Prosecutors Office Internal Affairs Unit was advised by criminal defense counsel that Baranoski was in possession of a taped phone admission by Kozub as to the assault from her upon Baranoski in good faith. In response, on February 22, 1999, County Detective Lietenberger obtained and effected a falsesworn search warrant upon Baranoski’s vehicle and home in violation of TITLE 18 § 2234: Authority exceeded in executing warrant; TITLE 18 § 2235: Search warrant procured maliciously, and TITLE 18 § 2236: Searches without warrant. No evidence of criminal activity as alleged on the search warrant by was located. In fact, no items of any romantic interest for Kozub were found as Baranoski had clearly moved on. In actuality, this was a “fishing expedition” for anything to bolster the unfounded actions being levied against Baranoski and to increase the feeling of helplessness and stress for Baranoski. But first and foremost it was designed to remove from Baranoski’s possession the phone message tape of Kozub, the BCPO’s “victim and witness” wherein she admitted to being at Baranoski’s for the assault, which the BCPO publicly denied as having ever occurred, claiming that Kozub was “out-of-state” at the time. Herein is a portion of the tape statement from Kozub as transcribed by Doman’s transcribing: 

KOZUB: 
I was wrong for coming over your house, but big deal. That was eight, six months ago, whatever it was.

Two copies of this seized tape were later released to two different criminal defense lawyers for Plaintiff on two separate occasions. Both copies were made by the BCPO and had the above incriminating statement completely edited out, yet amazingly it still remained on the original tape that was eventually returned to the Plaintiff. This was confirmed by the transcriber who reviewed all three tapes (original and both copies) Exhibit 8.


Although there were mutual criminal complaints and Temporary Restraining Orders issued against both parties (Baranoski, Kozub), Baranoski was the only one arrested, prosecuted, and suspended from his place of employment without pay and thus the only one subjected to unequal and adverse actions. Baranoski remained the only party negatively affected, ostracized, and his original witnesses separately harassed and targeted, while Kozub continued working unconditionally and free from any negative impositions, including financial. Also, all who acquiesced to the BCPO or the Defendants illicit demands received promotional advancements, favorable assignments, or other such desirous positions, and other rewards while conversely those favorable to Baranoski suffered greatly.

In March 1999 Baranoski submitted to the required psychological examination per the Attorney General Guidelines regarding police officers involved in domestic violence. Dr. Klugman administered the testing. On March 26, 1999 Dr. Klugman prepared the five-page report addressed to Chief Harper.  Dr. Klugman’s report acknowledged that “prior to the return of the officer’s weapon for duty the officer must have a psychological evaluation…which will be considered in conjunction with the facts and circumstances surrounding the case to determine if the officer may return to full duty status and carry a firearm….” Dr. Klugman, in rendering his opinion found “no psychological evidence that Sgt. Baranoski, should not be allowed to carry on all the functions of a sworn police officer.”  This even though it was discovered that Reed and Harper had inserted a letter designed to be of inflammatory purpose and which had no lawful reason for being in Plaintiff’s personnel file. The comments had no factual basis and were designed to cause the Doctor to issue an unfavorable finding (Exhibit 9). Despite the successful passing, Harper still refused to allow Baranoski to return to work or change his suspension status to paid or provide the legally required hearing despite requests (Exhibit 10). During a subsequent challenge to the illegal suspension, Harper offered a perjured statement to the Court advising that he had never been solicited for any such hearing. The aura of invincibility continued to embolden the Defendants more and more.

Harper ignored all requests and kept Baranoski on unpaid suspension even after the dismissal of the temporary restraining orders (both from and against Baranoski), which occurred on May 9, 1999, and which was Harper’s sole basis for the suspension without pay. 

Over objections by Dr. Klugman, Kozub was allowed to forego the mandatory psychological examination and remained armed at all times (Burlington County Prosecutor’s Office Operational Directive 93-2):

After consultation with the officer’s Chief of Police or Director of Public Safety, the Burlington County Prosecutor’s Office shall direct that the Officer must submit to a psychiatric, or psychological, and/or a Providence House Risk assessment prior to making the decision governing the return of the officer’s weapons for duty.  The purpose of this evaluation is to determine whether the officer poses a threat to a spouse or other family member and to determine whether or not the officer is fit for duty.”


At the insistence of Baranoski, Baranoski’s Federal complaint lawyer, Michelle Douglass, Esq., filed a speedy trial motion. On January 21, 2000, Ms. Douglass and Acting Prosecutor Gerrow appeared before Judge Schlosser J.S.C. Burlington County, N.J. and after reviewing the pleadings and the oral arguments, Judge Schlosser, J.S.C. ordered that “The State shall either indict or dismiss all criminal charges by February 8, 2000.” A reading of the short transcript leaves no doubt of the obligation upon the State to dismiss all criminal complaints against Baranoski by the deadline (Exhibit 11). Also of direct interest is the professional opinion made by Douglass, the lawyer handling the captioned Complaint, of her conspiracy belief between the BCPO and the Defendants during oral argument before the Court (Motion for dismissal transcript pg.3; lines 17-24):

DOUGLASS: 
I appreciate that, Your Honor. Your Honor, I think if any      

matter needs the attention or cries out for the attention of a Judge at this point in time it's this matter.  My cynical nature would tend to lead me to believe that there's some sort of a conspiracy between the Prosecutor's office and the West Hampton Township Police Department (emphasis added).  But, that's my own personal beliefs, Your Honor.
This was also echoed by criminal defense lawyer Charles Nugent, Jr. during the criminal trial (Edgewater Park court pg. 230): 

MR. NUGENT: 

You heard, Judge, about motive, you heard about bias.  You heard about Dale having lawsuits pending against Westampton Township.  Well, to be quite frank, nothing would make Westampton Township's job easier than if he was convicted here today in terms of supporting them firing him. I ask Your Honor don't give them that easy excuse. If they want to fire him, if they want to suspend him over the violation of a restraining order or an incident that occurred with a motorist in 1998, then they should be required to prove that. (emphasis added)

I would ask that Your Honor, Your Honor can see that simply by a gentleman of Mr. Gerrow's status being here prosecuting a case like this, that it has a tremendous amount of importance to the prosecutor's office.
Why a petty disorderly persons offense is being prosecuted by an assistant Burlington County Prosecutor like Mr. Gerrow is beyond me, other than it signifies the importance with which the prosecutor's office holds this matter, and how badly they want a conviction of Mr. Baranoski in order to do the work they believe needs to be done.
They don't want him on the force, and instead of dealing with him in a way which addresses the issues for which they want him fired, they hope to eliminate a lawsuit, they hope to eliminate perhaps two or three lawsuits. (emphasis added) 

Baranoski, who had been out of state when this proceeding took place, had received a phone call from his legal counsel. Ms. Douglass, Esq. inexplicably and erroneously informed Baranoski that the Motion was denied. Therefore, Baranoski was ignorant of the conditions imposed upon the State and the deadline to dismiss the charges by February 8, 2000. Acting Prosecutor J. Gerrow, in direct violation of this valid court order to dismiss, illegally and in violation of Baranoski’s due process and speedy trial rights, maliciously proceeded with prosecuting the Plaintiff. 

 
On June 5, 2000, Baranoski (still ignorant of the order to dismiss) was tried in Edgewater Park, N.J. before Judge Faxon, J.M.C. (Municipal Court). Baranoski was represented by criminal defense attorney Charles Nugent Jr. (who it was later learned also knew of, and was in possession of, the order to dismiss prior to trial and made no attempt to enforce the order). 

At said Trial, despite being prosecuted in open and direct violation of a court order, Plaintiff was also guaranteed Due Process rights as well as his right to produce witnesses on his behalf. Baranoski had subpoenaed witness police officers Glenn Parent, Philip Landell, and Daniel Ingling (police officers from Baranoski’s police department and also witnesses from the Caceres hearing and previously deposed in the Federal Complaint). However, just prior to the commencement of the trial, it was learned that all three officers were each given a written order by Defendant Reed, now Acting Chief Reed, ordering them to not testify on Baranoski’s behalf. The officers who were clearly upset and fearful, showed this order directly to criminal defense counsel Charles Nugent, Jr. just prior to trial who did nothing. It was only through the courage of Officer Parent in bringing this to the attention of the Court during his trial testimony that it was exposed at all. As Nugent acknowledged, Reed was also in the courtroom lending an air of implied threat to these officers. Original trial court transcript pg 151; 10-24:

   Officer Parent:
 I don't--I kind of like addressed the situation with you 

earlier. I don't know how to handle this because you're kind of asking something that I was on duty and I have an order from my Chief [Reed] that I'm not allowed to comment. So I don't know what your pleasure is.

MR. NUGENT: 
Judge, evidently the Chief who has been here most of the time, has instructed his men to be as uncooperative with me as possible. To put it in one way as I can put it, and they are not to answer questions concerning anything they've ever done while on duty. I don't think that-and I know the men are scared that some action will be taken against them for testifying in favor of Mr. Baranoski because of the pending administrative and disciplinary charges pending against him right now as well as the lawsuits he had pending against Reed. 
Defendants Harper, Reed, and Sgt. VanSciver (later to be Chief VanSciver) thereafter targeted all three officers.

As already demonstrated, defense lawyer Nugent was clearly aware of the importance of the pending lawsuit against Reed and yet failed to obtain any protection for Baranoski, or his witnesses. It should also be noted that the trial Judge also did absolutely nothing. 
To trained police officers and even laypeople, knowing this brazen conduct was highly illegal and was not being acted on, was daunting and intimidating. This illegal order was nothing more than a criminal effort by the Defendants in violation of Plaintiff’s Constitutional and criminal due process rights of witness tampering, and an interference with a pending Federal Civil Rights tort action (TITLE 18 § 1512(b) and (c): Tampering with a witness, victim, or an informant and TITLE 18 § 1513: Retaliating against a witness, victim, or an informant). 

Township Solicitor Michael Mouber, Esq., who was defending the Defendants in the civil action also demonstration cooperation in the fraud when he voluntarily provided information obtained by him during the discovery process for the civil action regarding the above-captioned complaint to the BCPO. The released information consisted of privileged therapist-client protected notes between Baranoski and his therapist, and were provided in an effort to assist the Prosecutors Office against Baranoski in the criminal action. Fortunately, the notes actually helped Baranoski rather than harmed, but it demonstrated the communication and participation between the Defendants, Mr. Mouber, and the BCPO. Mr. Mouber was clearly aware of the illegal conduct being perpetuated against Baranoski. Mr. Mouber even later was counsel for the Defendants when Plaintiff tried to obtain a court order to produce the illegal order to not testify, and not surprisingly, Assignment Judge Sweeny allowed the Defendant’s to keep the illegal order.  Mr. Mouber, aside from not participating in federal wrongdoing, had a lawful duty to act upon it:

TITLE 18 § 4. Misprision of felony

Whoever, having knowledge of the actual commission of a felony cognizable by a court of the United States, conceals and does not as soon as possible make known the same to some judge or other person in civil or military authority under the United States, shall be fined under this title or imprisoned not more than three years, or both.


 In regards to the original “trial’, the record remains undisputedly clear:

1. Baranoski was prosecuted in brazen defiance of a court order, a constitutional and criminal violation. All subsequent courts to date have refused to condone or sanction this conduct.

2. Baranoski was tried for Defiant Trespass, a petty disorderly offense. Both the trial Judge and Baranoski’s criminal defense lawyer treated the trial offense as being for Criminal Trespass, a fourth degree crime (Original Court transcript pgs. 239-241): 

THE COURT: 
It's the statute under which he's charged 

which is defiant trespass, [emphasis added] 2C:18-

3.a. 

MR. NUGENT: 
Judge, may I point one thing out? I believe 

this is a 2C:18-3b offense [DEFIANT TRESPASS- added]. I don't think this Court has jurisdiction to consider under 2C:18-3a [CRIMINAL TRESPASS -added]. It is a fourth degree crime.

Judge Faxon, JMC, under the subversive direction of the BCPO, in contravention to all constitutional safeguards, found Plaintiff guilty of a higher and untried charge of Criminal Trespass (over objections above). The State then showed its hand and compounded the transgressions already committed and made a request to forfeit the Plaintiff’s right to hold public office and his employment as a Law Enforcement officer. This was granted by Judge Faxon. Judge Faxon, JMC has civil immunity and cannot be named in this Complaint. 


This matter was then appealed to the Superior Court, Law Division, Burlington County, and on February 23, 2001 it was heard by Assignment Judge Sweeny. Despite all proper legal arguments, and even a second open court admission by defense counsel that he had defended Plaintiff on the wrong offense (and an offense entirely different that the one convicted of and which required a completely different defense), Judge Sweeney unlawfully upheld the conviction and the forfeiture of public office (Edgewater Park conviction appeal transcript pg. 23; 11-12):

MR. NUGENT: 
So, this is a 2C: 18-3C, which tried is 

defiant trespass. And I actually tried the case, unfortunately, under that premise.

During the subsequent Post Conviction appeal process (now handled pro se), Judge Sweeny, AJSC had been asked to provide protective orders for the witness Officers (pursuant to New Jersey statute) and rejected same despite proof via the court transcript that the police officers had actually been given an illegal order to not testify and other such justifications.

Note: Judge Sweeny has civil immunity and cannot be named in this Complaint.

At this time, as devastating to the Plaintiff as this had been, it did not rival the statement by the Prosecutors Office that it would be seeking jail time for the remaining charges (unlawfully still active) pending against Baranoski. As a result, Baranoski was forced, out of survivalist necessity, to marshal his remaining resources and defend against this most serious threat to his most valued personal liberty – his freedom. 

At this time Plaintiff’s brother had passed away from a six-month battle with cancer, adding trauma and real life factor considerations. Baranoski’s proverbial plate was full. Baranoski was forced to not only abandoned his active appeal of the criminal conviction and the appeal of the Departmental penalty regarding the Caceres matter (that he was forced to assume control of from the Federal counsel as pro se) but, as a result of the financial, emotional, and mental hardship (all of which brought about a condition known as post traumatic stress disorder) Baranoski began to involuntarily withdraw from actively participating in the Federal Complaint as well.  Add to this internal squabbling between his legal firm and legal counsel Douglass (with her eventual departure from the legal firm) and her replacement with an unknown lawyer, and the new demands of the firm upon Baranoski in insisting that the legal arrangement change to a pay-as-they-go agreement from what was originally a contingency agreement and it should be understandable why Baranoski was forced to mentally retreat from actively participating in the prosecution of the claim against the Defendants. 

Legal Arguments

I.
Fraud upon the Court

A summary dismissal of a complaint in favor of Defendant(s), when such a conclusion is brought about by illegal and/or unlawful conduct by the Defendants and others working in collusion with Defendants against the Plaintiff or the legal process must not, and cannot, be tolerated or allowed. 

Fraud, whether intrinsic or extrinsic, misrepresentation, or other misconduct of an adverse party are express grounds for relief by motion under amended subdivision (b). There is no sound reason for their exclusion. The incorporation of fraud and the like within the scope of the rule also removes confusion as to the proper procedure. It has been held that relief from a judgment obtained by extrinsic fraud could be secured by motion within a "reasonable time," which might be after the time stated in the rule had run. Fiske v Buder, CCA 8th, 1942, 125 F2d 841; see also inferentially Bucy v Nevada Construction Co. CCA 9th, 1942, 125 F2d 213.

It is settled law that Rule 60(b) relief is "an extraordinary remedy and is granted only in exceptional circumstances." Mares v. Busby, 34 F.3d 533, 535 (7th Cir. 1994) (quoting Dickerson v. Board of Educ., 32 F.3d 1114 (7th Cir. 1994)); Harold Washington Party v. Cook County, Illinois Democratic Party, 984 F.2d 875, 879 (7th Cir. 1993).

The application by the Defendants to dismiss for lack of prosecution was solely based upon by fraud, misrepresentation, and/or other misconduct. Therefore, Plaintiff claims the right to reconsideration under Rule 60(b)(1), 60(b)(2), 60(b)(3), 60(b)(4), and 60(b)(5).

Plaintiff also relies upon Rule 60(b)'s provision as a means for obtaining relief. This provision allows the court to reconsider the judgment "for any reason justifying relief." Fed. R. Civ. P. 60(b)(6). Rule 60(b)(6) relief is appropriate only "if the grounds asserted for relief do not fit under any other subsections of Rule 60(b)." Margoles v. Johns, 798 F.2d 1069, 1073 (7th Cir. 1986). Relief under 60(b)(6) is warranted "upon a showing of extraordinary circumstances that create a substantial danger that the underlying judgment was unjust." Margoles, 798 F.2d at 1073. Plaintiff respectfully insists that more than extraordinary and “unjust” circumstances exist in this case. 

Fraud has been made an express ground for relief by motion; and under the saving clause, fraud may be urged as a basis for relief by independent action insofar as established doctrine permits. See Moore and Rogers, Federal Relief from Civil Judgments, 1946, 55 Yale L J 623, 653--659; 3 Moore's Federal Practice, 1938, 3267 et seq. And the rule expressly does not limit the power of the court, when fraud has been perpetrated upon it, to give relief under the saving clause. As an illustration of this situation, see Hazel-Atlas Glass Co. v Hartford Empire Co. 1944, 322 US 238, 88 L Ed 1250, 64 S Ct 997.
This inherent power of the Court is especially relevant when the misconduct is a repeating of the very same allegations as contained in the original complaint, or worse, by an enhancement of those allegations and an expansion of the Defendants. The Court, in maintaining and providing justice, must not tolerate or allow the egregious conduct that has been demonstrated herein to prevail. Such tolerance would be tantamount to a condoning by the Courts when a condemnation is required. A message would be sent to any Defendant(s) in a civil action that in order to avoid the negative accounting that may occur as a result of a lawful Complaint, that illegal activity to derail such action, or attacking the Plaintiff and witnesses, or evidence tampering, is the recommended path. 

The right of a Plaintiff and witnesses to be free from intimidation, reprisal, or further illegal/unlawful conduct must always be the mainstay and hallmark of any civil or criminal Complaint process. In order to ensure this, it is first and foremost the duty and obligation of the Plaintiff’s attorney to see that such an environment exists. Secondly, the Courts must aggressively afford this protection to Plaintiffs or to any potential witnesses as well, for without their free participation, what trial process can truly ever be deemed fair? Especially in cases wherein such conduct is already part of the actual Complaint, or is likely to be so. Thirdly, and as a last line of defense, it is incumbent upon the Courts to see that both adversarial sides operate in a legal and non-hostile fashion. 

Court Rule 60(b) allows for the vacating, setting aside, or relief from a Judgment when extraordinary circumstances are demonstrated. Furthermore, the Courts through its inherent power to fashion remedies, has such ability as well. Such a need to counter injustice, instigated by those other than the Plaintiff, is necessary for this case. It also comports with the fair and equitable administration of justice.

The Courts have held that a party merits relief under Rule 60(b)(6) if he demonstrates "extraordinary circumstances which prevented or rendered him unable to prosecute [his case]." Martella v. Marine Cooks & Stewards Union, 448 F.2d 729, 730 (9th Cir. 1971) (per curiam); see also Pioneer Investment Servs. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. 380, 393, 123 L. Ed. 2d 74, 113 S. Ct. 1489 (1993). The party must demonstrate both injury and circumstances beyond his control that prevented him from proceeding with the prosecution or defense of the action in a proper fashion. United States v. Alpine Land & Reservoir Co., 984 F.2d 1047, 1049 (9th Cir. 1993).

The Plaintiff has demonstrated "extraordinary circumstances which prevented or rendered him unable to prosecute [his case]."

II. The civil matter was required to be set aside until the non-civil matters which included the appeal of the departmental hearing, and the defense against the pending departmental and criminal matters against Baranoski were resolved or disposed of.

It was completely unreasonable to expect anyone to 

defend against such malicious criminal prosecution(s) while also himself prosecuting a Federal claim or action. 


The Plaintiff pursued all available redress available including post conviction relief and each court, including the original trial court and up through the NJ Supreme Court, refused to vacate or overturn a clearly unconstitutionally obtained conviction or to sanction the State for its illegal conduct, including disobeying the Order to Dismiss. This blurring of the lines between the Judiciary and the Executive branches in NJ should be troubling to this Court, if only for the harm to real victims and to the extra workload that must flow upwards to the Federal court that will invariably result. 

III. But for the misconduct of the Defendants and the additional added misconduct of the new Defendants (BCPO) the Plaintiff would have continued the prosecution of the Complaint.

While the below deals with the courts inherent powers to dismiss a complaint when deceit is involved, it would of course stand to reason that the converse is true, that the Courts would have the same power to reinstate action dismissed through fraud or other nefarious, intentional acts.

"Given that the court fairly concluded that Richardson either had intimidated or had attempted to intimidate Ms. Blackwelder, it possessed the inherent power to take steps to protect the integrity of the judicial process and of the court itself. As we have instructed previously: 
 
When a party deceives a court or abuses the process at a level that is utterly inconsistent with the orderly administration of justice or undermines the integrity of the process, the court has the inherent power to dismiss the action [or reinstate – added].


Shaffer Equipment, supra, 11 F.3d at 462 (4th Cir. 1993) (recognizing authority of court to dismiss in response to attorney's violation of duty of candor to the court); see also Frumkin v. Mayo Clinic, 965 F.2d 620, 626 (8th Cir. 1992) (recognizing that "considerable deference" should be given to a district court's decision whether to dismiss in response to plaintiff's intimidation of witnesses). In Shaffer Equipment, we wrote that: 


Due to the very nature of the court as an institution, it must and does have an inherent power to impose order, respect, decorum, silence, and compliance with lawful mandates. This power is organic, without need of a statute or rule for its definition, and it is necessary to the exercise of all other powers....Under the inherent power, a court may issue orders, punish for contempt, vacate judgments obtained by fraud, conduct investigations as necessary to exercise the power, bar persons from the courtroom, assess attorneys' fees, and dismiss actions. Since orders dismissing actions are the most severe, such orders must be entered with the greatest caution. Shaffer Equipment, 11 F.3d at 461-62. 

Before exercising the inherent power to dismiss, a district court must consider the following factors: (1) the degree of the wrongdoer's culpability, (2) the extent of the client's blameworthiness if the wrongful conduct is committed by the attorney, (3) the prejudice to the judicial process and the administration of justice, (4) the prejudice to the victim, (5) the availability of other sanctions, and (6) the public interest. Id. at 462-63.

The Court reaffirmed this holding in James Brothers 

Co. v. Union Banking and Trust Co. of Dubois, 432 Pa. 129, 247 A2d 587 (1968) which set forth the three part analysis which a trial court must apply in determining a motion for non pros. The three elements which must be present to cause a judgment of non pros are: (a) a failure of due diligence by plaintiff in moving the case forward with reasonable promptitude, (b) that Plaintiff has no compelling reason for the delay, (c) and that the delay cause actual prejudice to the defendant. Finally, the Court re-iterated that the analysis must be undertaken pursuant to principles of equity. Most particularly the Court applied the "unclean hands" doctrine that requires that the motioning party, in almost all cases the defendant, not himself be partially responsible for the delay [emphasis added]. Based upon all the above, the Defendants had “unclean hands.”


The Defendants knew Baranoski was innocent of all the allegations levied against him by his domestic abuser, Kozub, and happily stood aside, when not actively participating, to let Baranoski be maliciously prosecuted and unlawfully convicted of a crime that was never committed. 


The simple existence of a lawful court order issued against the State to dismiss all criminal complaints (Exhibit 11 – Order to Dismiss) and the State’s brazen refusal to do must go to the credibility of the Plaintiff and must show the tremendous impossibility of Plaintiff to be able to prosecute the original complaint. 

The BCPO’s investigation was designed to force Baranoski into the role as the domestic abuser and the sole criminally accused, while conversely insulating and portraying Kozub, the true (and admitted) domestic violence abuser as the domestic violence victim, contrary to all evidence and facts. Of the many Officers interviewed by the BCPO, three police officers, under oath, revealed that Kozub had made sexual advances towards them while she and Baranoski were romantically involved. Yet these statements, and the fact that Lazarrotti (who Kozub later claimed to be involved in an exclusive relationship with) was engaged to another during the alleged times, had no effect upon Kozub’s credibility, exactly as occurred with the suspect Caceres as noted in the original Complaint. 


Another repeat of the modus operendi akin to the original Complaint was the removal of any and all negative complaints or actions against the main “witness” Kozub. The BCPO administratively dismissed ex parte Baranoski’s criminal complaint filed (and a later criminal trespass complaint Baranoski lodged against Kozub) against Kozub for her assault against Baranoski, claiming she did not commit the assault even though Kozub had admitted to the assault incident against Baranoski in watered-down version via an internal affairs statement made to the BCPO (pg. 4 internal affairs statement):

KOZUB: 
Um well we had, it was after we had broken up, he had called me that day and asked me, please I want to talk to you, can you stop by? He knew I was going out that night. And he said can you stop by please I wanna, I really need to talk to you. So after I had gone out I had stopped by his house and he didn't like the fact that I was dressed up and that I had gone out with a friend of mine DAVE BRINTZINGHOFFER and um he was jealous of that fact and he was accusing me of, of sleeping with everybody so soon and I said well you have plenty of people you go out with and I said here, here's your rollerdex and when I tried to pick up the rollerdex he pushed me and grabbed that out of my hand. And then I pushed him back and then he, he held me down and that's when his MOM heard us arguing and came up.


The BCPO refused to obtain a statement from Plaintiff’s mother even when acknowledged as a witness by Kozub. Indeed, despite repeated attempts, the State refused to even interview Baranoski, lest it taint further its imperfect storytelling. Disturbingly, the BCPO interviewed Kozub’s co-worker whom she had claimed that she had been out with on the night in question, David Brintzinghoffer, (see beginning of above statement) who gave a statement denying having been out with Kozub and that in fact he was in Florida. (BCPO investigative report pg 14):

‘On 4/19/99 The undersigned [Detective Lietenberger] interviewed the following individual - PERSON INTERVIEWED - PTLM. DAVID BRINTZINGHOFFER Burlington Township Police Department:

Between 5 June 1998 and 12 June 1998, PTLM. BRINTZINGHOFFER related he was in Florida on vacation and was not at BARANOSKI'S residence at which time KOZUB and he (BARANOSKI) alleged got into a physical altercation regarding a relationship between them.’

As in the original Complaint, this glaring discrepancy against the State’s main witness/complainant, Kozub, also had absolutely no effect.

The other admission was captured on Baranoski’s answering machine (quoted earlier on pg. 28). 


As demonstrated earlier, the BCPO had openly prevented the enforcement of the restraining order against Kozub creating extreme stress and fear for Baranoski, and others close to Baranoski, and publicly demonstrating the power of the BCPO, laws be damned. 

IV.
Ineffectiveness of Counsel to Protect Baranoski, his claim, and Baranoski’s witnesses from retaliation and further attacks
As a result of the Defendant’s interference and but for the ineffectiveness of Baranoski’s Federal legal counsel for the original complaint in not protecting Baranoski or his witnesses as was within her ability, duty, and obligation, Baranoski would have continued to be an active participant of the original Complaint and the anticipated Amending to include the BCPO. The fact that the Federal lawyer, in open Court, expressed her opinion of the conspiracy between the State and the Defendants and Westampton Township, as did the criminal defense lawyer Charles Nugent, Jr., proved they were aware of what monumental forces were being arrayed against Plaintiff and neither, especially the Federal lawyer for this original complaint, took any of the available steps to protect the Plaintiff or this Complaint. 

Plaintiff continually sought legal representation to replace original counsel and carry on and/or resume the original complaint, but fees ranged from $25,000 upwards. With the unpaid suspension, the legal payment change and demands of the original legal firm, and a host of other real-life considerations, the Plaintiff became destitute and homeless. Baranoski was clearly in no financial position to pay any legal costs for representation. 

Ultimately, the Courts declared Baranoski indigent and this status has been repeatedly updated into the Federal level as well.

V.
No prejudice to the Defendants exists as a result of the passage of time, delay directly attributable to the Defendants.


It is well-established that the one-year limitation period is an outer limit, and that even a motion brought within a year should be rejected if not made within a reasonable time. See Berwick Grain Co. v. Illinois Dept. of Agriculture, 189 F.3d 556, 560 (7th Cir. 1999). "What constitutes reasonable time, however, depends on the facts of each case. The relevant considerations include whether the parties have been prejudiced by the delay and whether a good reason has been presented for failing to take action sooner." United States v. Boch Oldsmobile, Inc., 909 F.2d 

657, 660-61 (1st Cir. 1990).

From 1997 to present, Plaintiff not only endured the suffering of the Defendants actions, but also bore the loss of four (4) immediate family members – his Brother (2000), his Mother (2003) and his maternal Grandparents (Grandmother in 1999 and Grandfather in 2006).


Plaintiff’s Mother and Brother were viable witnesses but even with their loss, and the prejudice this loss poses against the Plaintiff, the Plaintiff is prepared to proceed. 


Due to the oppostion by Baranoski against the third attack, that being through the malicious prosection and challenge to the unlawful conviction that remains current os of the filing of this Motion, this matter has remained fresh and has not grown stale. 


Furthermore, most if not all of the depositions had already been obtained and are on file. The facts, except for those that developed after the termination of the original Complaint, are preserved. 

CLOSING

On or about January 1997 and continuing to the present, the Defendants wrongfully conspired amongst themselves and with others to employ and engage in devices, schemes and artifices to deprive Plaintiff Baranoski of his Civil and Constitutional rights, privileges and immunities secured by the Constitution and the Laws of the United States and the Criminal Laws of the State Of New Jersey. The Defendants either made untrue statements of material facts or omitted to assert material facts in violation of their duties and in fact, acted in a manner so as to Obstruct and Interfere with Justice, at the State and Federal levels, all while acting under the color of law. Plaintiff endured an exceptionally hostile work environment that was encouraged by the State’s failure to lawfully and properly respond in light of the County Prosecutor’s collusion. 

The Defendants suspended the Plaintiff without pay to create enhanced hardship; it created real fear amongst the Plaintiff’s and other local police departments; it rewarded the unscrupulous police officers while targeting the few decent ones remaining by making an example of the best of the group, Baranoski. The Division of Criminal Justice which oversees and supervises County Prosecutors Offices, lied about having investigated the Defendants and the County Prosecutor, thereby encouraging further misconduct and crimes, up to an including the violation of the Order to Dismiss, the Domestic Restraining Order, Falsesworn search warrants, seizure of exculpatory evidence, falsifying police statements and reports, and much more that warrants, and begs, exposure to a trial by jury. 

RELIEF REQUESTED


Wherefore, as a result of the aforementioned acts and conduct that violated Plaintiff’s Civil Rights and privileges immunities secured by the Constitution and the laws of the Unites States, Plaintiff Baranoski prays for the following relief:

A)    That the original dismissal for failure to 

prosecute be dismissed and the original Complaint reopened;

B)    For the Complaint to be amended to include

new individuals and agencies for their conduct in conspiring to maliciously target Baranoski, his witnesses, and to defeat the Federal Complaint. All of the above aforementioned occurred as a result of the egregious acts committed by the Defendants and in collusion with the Burlington County Prosecutors Office, its employees (Amended Defendants Prosecutor Bernardi, Acting Prosecutor Gerrow, Chief of Detectives Walter J. Corter, Assistant Prosecutor Kathy Toncyzcyzn, Det. Debra Lietenberger, and Det. Gerald Nurchurski; BCPO John/Jane Doe Employees and Internal Affair investigators); police officers of Baranoski’s police department (Defendants Chief Harper, Det./Sgt. Bruce Reed and Amended Defendant Sgt. Steven VanSciver now Chief VanSciver); Burlington Township Police Department employees and Superior officers and internal affairs investigators of Kozub’s Burlington Township police department (Amended Defendants former and present Public Safety Director Walter J. Corter, Public Safety Director Lloyd Nippins III (ret.), Det./Sgt. Timothy Richardson, Sgt. Wayne Maver now Lieutenant Maver) and Burlington City Police Department (patrolman  John Lazarrotti now Chief Lazarrotti). 

C)   For ex parte injunctive relief in the way of 

a protective order for Baranoski and John/Jane Doe witnesses from any further acts of malicious prosecution, false arrests, unlawful searches and seizures, threats, intimidation, harassment, or any negative inferences for participating in any potentially related federal legal proceedings. All of the aforementioned acted individually and/or in concert, intentionally, and with malice and failed or deliberately ignored to uphold Court orders, State Laws, Rules and Regulations, State Attorney Generals Rules and Regulations and Guidelines, Burlington County Prosecutors Office Operational Directive (93-2), and Rules, Regulations and Guidelines of Westampton and Burlington Township police departments with intent to violate Plaintiff’s Civil and Constitutional rights, privileges, and immunities secured by the Constitution and the laws of the United States.

D)   That pursuant to the total circumstances as 

contained herein, which are alleged now to have been tools in the furtherance of the Defendants to defeat the original action through fraud and extraordinary measures, for the vacating of the conviction as arranged in June 2000 between the State, the Defendants and the original court. This action is also supported by the State’s rampant prosecutorial misconduct and especially its failure to comply with the Order to Dismiss (Exhibit 11 - Order). Also, actual innocence has been well demonstrated, providing further grounds. This is also sought in the interest of justice and authority and jurisdiction is provided per the inherent powers of the Court to fashion remedies for justice and to respond to injustices. 

E)   That pursuant to Title 18 Section 1504, or 

through this Courts own initiative, that the conduct of the Defendants be presented to a Federal Grand Jury for investigation. These acts also included illegal efforts to protect Caceres and Kozub and/or assist Defendants Harper and Reed in terminating the Plaintiff Baranoski’s employment through illegal means under the color of law, including an effort to interrupt Baranoski’s Federal Civil Rights action against the Township of Westampton and Defendants Harper and Reed of which the Burlington County Prosecutors Office participated by virtue of unfolding unlawful conduct such as but not limited to dismissing lawful motor vehicle complaints (Caceres matter) as well as criminal complaints (Caceres and Kozub matters) and disobeying, obstructing, and hindering the enforcement of lawfully issued court orders to dismiss complaints and to afford domestic protections to Baranoski.


F)
That the US Attorneys Office be directed or requested as the Court sees fit, to participate with the Plaintiff in seeking reinstatement of the criminal complaint process that to date has been obstructed and denied to Plaintiff. 

G) 
That this Court provides an order to each legal 

firm and/or legal representative(s) to produce and provide to the Plaintiff any and all original case files posthaste or face sanctions by this Court.

H)
 That each respective police department (Westampton and Burlington Township) immediately make available a copy of any and all files (personnel and internal affairs) requested such as but not limited to Burlington Township: Officer Kozub, Officer Zelauskas, Officer Richardson, Officer Maver and Westampton Township Chief Harper, Officer Reed, Officer VanSciver, Officer Baranoski, Officer Parent, Officer Ingling, Officer Landell, Officer Caulfield and Burlington City Officer Lazzarotti. That a warning of severe sanction for any evidence or demonstration of withholding, concealing, or destroying or in any way tampering with or obstructing said discovery accompany said order.


I)
For appointment from the Pro Bono list of legal counsel to assist Plaintiff, for technical purposes and filing accuracy.

J)   For any and all other relief this Court may 

deem appropriate for the protection of the Plaintiff, his witnesses, discoverable material, and all else the Court may deem relevant or necessary. 

CERTIFICATION

The undersigned counsel certifies that there are other actions by way of a Habeas Corpus petition now soon to be filed as a Writ of Certiorari before the US Supreme Court that involves only the unlawful conviction of this controversy at this time and there are no additional known parties who should be joined to present action at this time other than those cited within. I certify the foregoing to be true. I am aware that if the foregoing    statements    are   willfully    false, I am subject to punishment.

Respectfully submitted, 





_______________________

Dale M. Baranoski 

Plaintiff, Pro se

October 25, 2006
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