July 23, 2003

Honorable J. Sweeney, Assignment Judge 

Burlington County Court House 

49 Rancocas Rd. 

P.O. Box 6555

Mt. Holly, NJ 08060

RE: State v. Baranoski


W-0360-0160-1999

Dear Judge Sweeney,

Please accept this informal letter brief in lieu of a more formal submission and in support of the appeal of the lower court’s denial of the Post Conviction Relief Petition. This is a Trial De Nova matter scheduled to be heard before your Honor on August 13, 2003. As was presented to the lower court, this Court is now being presented with the unique opportunity to rectify a miscarriage of justice. This court has an obligatory duty, not to the State and not to the Petitioner, but to see that justice is carried out. This Court is therefore asked to examine the record below and to determine if the conviction for Criminal Trespass is survivable pursuant to the redresses provided to Judge Faxon under the Post Conviction Relief application which are relied upon herein and throughout. 

This matter has come full circle. The matter presently pending before this Court is the final hindrance and obstacle to Petitioner’s reinstatement to his position as a police sergeant and all the benefits, rights and privileges therein. 

It is imperative that the Court be reminded of its duties and role. A judge is also termed a trier of fact. That is exactly what is required herein; no more, no less. A decision should be based on the merits of fact, or when absent, the presumption of fact based on a given set of circumstances. If the facts or a set of circumstances are lacking so as to prevent a conclusion beyond a reasonable doubt, then a decision in favor of the defendant must be proffered. This case is not a controversial one. It is not one that requires exceptional review or interpretation of law. This case is a matter of law.

Three areas that the Court should examine fully in deciding this matter are:

1.
The failure of Judge Faxon to offer a sensible or factual related basis for his denial of the Post Conviction Relief application, and; 

2. The merits of the Petitioner’s submissions, and;

3. The lack of support of the State’s replies.

Issues have been raised by the Petitioner in the Petition for Post Conviction Relief supporting reversal of the conviction based upon well-established Constitutional grounds that are all well-founded separately, and when combined, provide the Court with overwhelming compulsion to render a reversal of the conviction and end this travesty by a favorable decision to the Petitioner. The PCR Petition as submitted has made out a prima facie case. The Petitioner fully relies upon these submissions and the record below as having fully complied with the Post Conviction Relief requirements and that said record satisfies all necessary aspects warranting a reversal of the conviction and/or at the minimum a new trial. 

This court has decided that the Motion to enforce the Order to compel discovery and production of a Certification from Mr. Gerrow as to the integrity of the State’s case file is to be treated as a separate matter and is scheduled to be heard on the same date as the Post Conviction Relief appeal matter. It is for the record that the Petitioner notes objection to this action for the following reasons.

1.
The inspection that was conducted on March 12, 2003, as well as the inspection conducted previously by Mr. Farrell, Esq. revealed that the integrity of the State’s case file (directly related to the instant matter) to be so thoroughly compromised so as to preclude compliance with standard discovery requirements contained in the court rules and that this compromising dated to a time prior to the Edgewater Park trial of June 5, 2000.

2. That said compromising raises multiple potential Brady violations by the State’s failure to comply with discovery as it related to tangible materials in it’s possession as well as the continuing duty to reveal tangible materials that came into their possession at any time up to the date of the trial. These violations relate directly to the trial de nova matter and to the original Edgewater Park trial.

3. The effects of the compromising of discovery irreversibly prejudices the instant matter and cannot be remedied, nor can the total sum of the missing portions or the value of the discovery of the new material be weighed against its loss at the time it should have been presented.

4. Since certain portions or items are now known to be absent from the case file, and that certain discoverable materials have been discovered, the negative damage and prejudice so caused cannot be gauged.

5. The pattern and practice of the State to either prevent enforcement of court orders or its direct violation of court orders is demonstrative to the instant matter of the bad faith of the State and therefore should be considered inclusive and not exclusive, since it is directly related to the instant matter and discredits the State’s integrity and goes to issues on the record below.

Based upon the history of this case, it is questionable whether this Court system is capable of rendering or enforcing decisions that may be counter to the goals and objectives of the State, i.e., the Burlington County Prosecutor’s Office.

To that end, I believe that good faith requires me to inform the Court that I am therefore forced to submit a request that your Honor, Judge Sweeney, AJSC, disqualify himself pursuant to R. 1:12-2 and allow the Petitioner to submit a request to the Chief Justice for assignment of an out-of-county Judge and/or an appropriate change of venue pursuant to Court Rules. A separate Motion will be subsequently submitted with the necessary details. 

Judge Faxon’s Decision 

A review of Judge Faxon’s decision warrants inquiry as to the Judge’s motive and basis and also whether he should be judicially reviewed and sanctioned. Judge Faxon’s decision, which will be more fully explored below, does a great disservice to the judicial office that he holds. Mr. Farrell and the Petitioner examined the decision and concurred that it was inconsistent with the facts that were presented to Judge Faxon as well as possessing indications that it was pre-written/pre-determined as will be demonstrated on the record below. 

It is for these reasons, as well as the unconstitutionality of Judge Faxon’s initial decision rendered June 8, 2000 that the Petitioner respectfully requests that this latest decision be set aside as prejudiced and defective. I respectfully request that in the event that this Court is not satisfied with the errors of Judge Faxon and does not declare this matter to be resolved summarily via a vacating of the sentence due to harmful and/or plain errors, that it then consider a plenary hearing pursuant to R. 3:23-8 which provides; 

In such cases the trial of the appeal shall be heard de novo on the record unless it shall appear that the rights of either party may be prejudiced…or that the rights of defendant were prejudiced below in which event the court to which the appeal has been taken may either reverse and remand for a new trial or conduct a plenary trial de novo without a jury. [Emphasis added]. 

I.
Examination of Judge Faxon’s Post Conviction Relief decision


It is my understanding that this Court has been provided with the transcript of the Post Conviction Relief Hearing dated September 5, 2002 and a copy of the subsequent decision dated September 9, 2002. Judge Faxon, JMC, heard this matter on June 5, 2002. In attendance was Executive Assistant Prosecutor James Gerrow, Esq. for the State and Mr. J. M. Farrell, Esq. for the Petitioner. 


Reference to the Post Conviction Relief Hearing shall be designated as PCRH with appropriate page and line designations.


Reference to the Post Conviction Relief Decision shall be designated as PCRD, with reference page and respective paragraph delineated as ¶ followed by the paragraph number. 

On September 5, 2002 a hearing was held before Judge Faxon, JMC. Judge Faxon negated Petitioner’s legal counsel’s superior legal skills by reducing the Post Conviction Relief Hearing into a Question and Answer format with Judge Faxon presenting the only questions. While this disarmed Mr. Farrell initially, the Petitioner does not argue that this is a prerogative right of the Judge;

Trial judges are vested with the authority to [**81] propound questions to qualify a witness's testimony and to elicit material facts on their own initiative and within their sound [***31] discretion. State v. Ross, 80 N.J. 239, 248-49, 403 A.2d 457 (1979); see also N.J.R.E. 611(a) (judge "shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to . . . make the interrogation and presentation effective for the ascertainment of the truth." [emphasis added])


However, the courts have also recognized that this authority can be abused so as to dominate the proceeding;

A trial judge "may so take over the entire proceedings as to create prejudicial error . . . ." Davanne Realty Co. v. Brune, 67 N.J. Super. 500, 511, 171 A.2d 97 (App. Div. 1961); see also State v. Ross, 80 N.J. at 249-50; State v. Ray, 43 N.J. 19, 25, 202 A.2d 425 (1964); State v. Swint, [*132] 328 N.J. Super. 236, 260, 745 A.2d 570 (App. Div.), certif. denied, 165 N.J. 492 (2000). 


Judge Faxon abdicated his role as a neutral searcher for truth. As indicated below, Judge Faxon didn’t attempt to rectify his written decision with the factual answers that were provided. It is unlikely that a reasonable trier of the fact, based upon the record below, could have reached the same conclusions as Judge Faxon. In light of such egregious conduct, Judge Faxon’s decision should at the minimum be set aside. His questions were clearly designed to clarify issues and ascertain the truth. Why his decision was inconsistent with the answers provided is to be questioned and the result only clouded the waters.

A.
FAILURE TO ADDRESS PERTINENT EVIDENCIARY ITEMS AND RAISED ISSUES


Not only is it important to note what is said as well as what is not said, so too is it important to note what is addressed and what is not addressed. Of consequential weight in both its submission as well as its absence from Judge Faxon’s decision are the cell phone records of Petitioner (Exhibit 8), and Judge Schlosser’s Order concerning the Speedy trial motion (Exhibit 1), the illegal order to not testify (EPT), and the (2) two materially different police reports (Exhibit 15/16).

Cell phone records (Exhibit 8):


Judge Faxon, in his decision, found as a fact that the alleged offense did occur on July 21, 1998. Aside from the initial denial of any criminal acts of Officer Kozub to her Internal Affairs Officer, a second offense date was revealed during the Final Restraining Order of July 16, 1998 (Exhibit 7). As the record reflects, Petitioner has submitted cell phone records that clearly refute either offense date. These are relevant since the State’s witnesses testified, under oath with respect to each offense date, that the Petitioner preceded the alleged offense with a cell phone call. Since the uncontested cell phone records prove this testimony false, the credibility of the State’s main witnesses is now rendered unreliable. Judge Faxon failed to make mention of this evidence impeaching the testimony that he relied upon to convict the Petitioner. 

These records also undermine Judge Sweeney’s decision that was appealed to Judge Sweeney for all the same reasoning. 


Judge Schlosser’s Order (Exhibit 1):


The importance of Judge Schlosser’s Order cannot be overstated. The failure of the State to comply with the order gives support to the prosecutorial misconduct charges. It also supports the layered ineffectiveness of legal counsel. And it offers any court the right to enforce this Order in the interest of justice, akin to a summary judgement, and remove this last remaining smear against the Petitioner. Judge Faxon was made aware of this Order and the State’s unlawful circumvention of the Order, yet completely failed to address such an enormous transgression. 


Illegal Order to Not Testify (Exhibit 3):


While this is more fully explored below in Section F, such criminal conduct, when directly brought to the attention of the court, or when reviewed by a higher court, that goes uncorrected, is a sad commentary upon the judicial system. To allow this criminal conduct, that strikes to the core of the constitutional right of a person to present witnesses on his behalf pursuant to the US and the NJ constitution, whether they are the defendant, the victim, or even a plaintiff in a civil action, is an aberration to every concept of the right of a defendant and the courts are duty-bound to attack any who would infringe on that inalienable and protected right.


Two Investigatory Police Reports in Possession of the State (Exhibits 15/16):

The two police reports (Exhibit’s 15/16) were not simply “chronologically” different as falsely purported by Mr. Gerrow and were in fact materially different from the reading of the very first sentence. Judge Faxon is silent as to the existence of two materially different police investigative reports. 

B. CRIMINAL TRESPASS V. DEFIANT TRESPASS 

While in light of Judge Schlosser’s Order to dismiss the criminal complaints probably renders the following moot, the following should be taken notice of and considered as it relates to jurisdiction and whether the downgrade of Criminal Trespass was proper. 

In UNITED STATES v. ALBERTINI, 472 U.S. 675 (1985), the court stated:

Courts in applying criminal laws generally must follow the plain and unambiguous meaning of the statutory language. Garcia v. United States, 469 U.S. 70, 75 (1984); United States v. Turkette, 452 U.S. 576, 580 (1981). "[O]nly the most extraordinary showing of contrary intentions" in the legislative history will justify a departure from that language. Garcia, supra, at 75. This proposition is not altered simply because application of a statute is challenged on constitutional grounds. Statutes should be construed to avoid constitutional questions, but this interpretative canon is not a license for the judiciary to rewrite language enacted by the legislature (emphasis added). Heckler v. Mathews, 465 U.S. 728, 741 -742 (1984). Any other conclusion, while purporting to be an exercise in judicial restraint, would trench upon the legislative powers vested in Congress by Art. I, 1, of the Constitution. United States v. Locke, 471 U.S. 84, 95 -96 (1985). Proper respect for those powers implies that "[s]tatutory construction must begin with the language employed by Congress and the assumption that the ordinary meaning of that language accurately expresses the legislative purpose." Park 'N Fly v. Dollar Park and Fly, Inc., 469 U.S. 189, 194 (1985). 

Judge Faxon is correct in the lawful understanding of the rights of the Prosecutor to downgrade charges and the Petitioners agreement (PCRD pg. 8; ¶ I). However, Judge Faxon cites the Petitioner’s agreement out of context and with one major flaw (PCRD pg. 8; ¶3). The State lost those rights and privileges in the face of Judge Schlosser’s Order to indict or dismiss all charges by February 8, 2000 (Exhibit 1). An Order is an Order. This was explained thoroughly in the Petitioner’s submissions. Nowhere can it be found on that Order that the State was provided with any more than two options: Indict or Dismiss. No third option is evidenced, insinuated or assumed, and yet was one that the State unlawfully chose to pursue, which was to downgrade and distribute not just the Criminal Trespass charge, but the two Contempt charges as well. 

Judge Faxon wrongfully stated in his decision in response to Mr. Gerrow’s letter to Judge Schlosser of February 7 (PA1/2) and Mr. Gerrow’s ultimate circumvention of the order that “no one, so far as the record discloses, objected to this action.” (PCRD pg. 1; ¶4 ). This is plain error. A waiver is an intentional relinquishment of a known right or privilege. Johnson v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 1023, 82 L. Ed. 1461, 1466 (1938). A waiver must be made knowingly and intelligently. Of great importance for clarification is that at no time prior to the trial was the Petitioner aware of the Speedy Trial order’s conditional denial stipulation of a time deadline to the State to indict or dismiss or that the State had violated said order. In fact, an inspection of the top of Exhibit 1, the actual Order by Judge Schlosser, reveals that it was faxed to the Petitioner from Mr. Charles Nugent’s Office on September 26, 2000, well after the trial. Furthermore, if Judge Faxon had inquired of the Petitioner during the Post Conviction Relief hearing as to this misplaced idea, he would have learned that Michelle Douglass, Esq., who represented the Petitioner’s interest, had erroneously informed Petitioner that the Speedy Trial Motion had been denied in toto. There was never a mention that it had been conditionally denied and that a compliance date had been set. Why neither Ms. Douglass nor Charles Nugent, Jr. ever caused the Order to be enforced goes to the layered ineffectiveness of counsel.

No one can alter, ignore, or waive an Order of the court except the Court upon motion. There can be little dissention in regards to the lawfulness of Judge Schlosser’s order. An order of a court must be obeyed unless and until a court acts to change or rescind it. See State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986). 

It is incredulous that Mr. Gerrow would offer or have any court rely upon his letter to Judge Schlosser dated February 7, 2000 (PA1&2) wherein he requested of the court to inform him if his actions to circumvent the only two allowable courses of action contained in the Order were not ok. Mr. Gerrow amazingly infers that the lack of a response from Judge Schlosser was some type of tacit or implied approval to proceed in violation of the order.


Mr. Gerrow has many years in the legal field. He knew, or should have known, that the proper legal method to seek modification of a lawful court order would have been a motion to modify. But as the history of this case reveals, especially in light of Mr. Gerrow’s most recent refusal to comply with this very court’s order to compel discovery inspection and Certification, this is demonstrative of the pattern of malfeasance that has infected this matter throughout and a pattern that this Court must address. 

The court itself articulates the issue of due process best: 

“Due process requires that, whatever the procedure, a defendant must be given adequate notice of the offense charged against him and for which he is to be tried, even aside from the requirements of the Sixth Amendment. Smith v. O'Grady, 312 U.S. 329 (1941) (guilty plea of layman unrepresented by counsel to what prosecution represented as a charge of simple burglary but which was in fact a charge of ''burglary with explosives'' carrying a much lengthier sentence is void). See also Cole v. Arkansas, 333 U.S. 196 (1948) (affirmance by appellate court of conviction and sentence on ground that evidence showed defendant guilty under a section of the statute not charged violated due process); In re Ruffalo, 390 U.S. 544 (1968) (disbarment in proceeding on charge which was not made until after lawyer had testified denied due process); Rabe v. Washington, 405 U.S. 313 (1972) (affirmance of obscenity conviction because of the context in which a movie was shown--grounds neither covered in the statute nor listed in the charge--was invalid).”

Judge Faxon inferred, despite evidence to the contrary and as already demonstrated herein, that proper notice was afforded to Charles Nugent, Jr. as to the exact nature of the offense and that conversely he, Judge Faxon, was operating under the proper impression that the trial was for Criminal Trespass (PCRD pg. 8 3rd to last ¶).  The record is crystal clear as to what Judge Faxon thought the trial and the offense being tried for was – Defiant Trespass (EPT pg. 239-241). This attempt to pretend that only Charles Nugent, Jr. was somehow properly notified when Judge Faxon clearly was not is absurd and supports examination of Judge Faxon’s qualifications for fitness of office, if this error was indeed mistaken. 

Judge Faxon relied heavily upon the appeal before Judge Sweeney, JSC as supporting his original decision (PCRD pg. 8-9). This too fails simply by way of the concept of layered ineffectiveness of counsel. This perhaps is better confirmed when Mr. Nugent, the same counsel of the record before Judge Faxon, failed to address to the higher court that the same beliefs that he was proceeding under were held by Judge Faxon himself and that it was only the State that was operating under a different offense. It is well established that ineffectiveness of counsel is rarely established at the time of action, but often is discovered after the fact, as demonstrated herein at both the municipal level and the appeal level.  

Judge Faxon concluded that all the claims concerning the improper downgrade and the failure to have been properly notified could have and should have been raised under that appeal. Again, the layered ineffectiveness of Mr. Charles Nugent, Jr., is sufficient to counter this argument. Since the failure to raise those issues as described by Judge Faxon were under the care and control of Charles Nugent, Jr., who has already been demonstrated to have been grossly ineffective at the time of trial, it goes without saying that the same ineffective representation was present at the time of the appeal.  Since due process and the fair trial principles were so absent at the lower court as described competently by Mr. Farrell throughout his submissions, the conclusion is that the trial was unconstitutional, ergo, the sentence was illegal. An illegal sentence may be challenged at any time pursuant to Post Conviction rules of court. But I do not believe that this matter needs to rise to this level. 

It cannot be denied in any way that at the time of trial, Judge Faxon fully operated under the premise, misguided or otherwise, that the trial was in fact one for Defiant Trespass. He said so and there can be no going back on the spoken word (EPT pg. 239-240). Indeed, he had ample opportunity to correct this statement if it had been uttered in error. Such a correction never occurred, even when provided a second chance to do so in his Post Conviction Relief decision. 


Judge Faxon’s conviction was based upon the weight of testimony from the State’s main witness/complainant who had admitted under cross-examination to being having committed domestic violence (EPT pg. 49; 18-25). Conduct that the State was fully aware of through its own investigation. The courts have held that “a prosecutor has an obligation to obtain indictments and, indeed, a prosecutor's willful failure to prosecute a crime may sometimes be unlawful. State v. Winne, 12 N.J. 152, 174-75 (1953). Furthermore, it is important that the record should reflect that Judge Faxon characterized this testimony of the State’s main witness/complainant as “hazy” due to the passage of time. Yet he offered no indication that the un-impeached testimony offered by nine defense witnesses, and the Petitioner’s own testimony, was in any way degraded by the same passage of time. Since the elements that Judge Faxon, as trier of fact, were those relating to Defiant Trespass and not the unrelated and differing elements for Criminal Trespass, a fair trial was absolutely denied. Moreover, as described by Mr. Farrell, the mens rea requirement for conviction of defiant trespass is actual notice as expressly outlined in 2C:18-3(b)(1)-(3).  This express actual notice requirement is in distinct contrast to the circumstantial constructive notice requirement under 2C:18-3(a). When supported by the courts separation of criminal trespass and defiant trespass as a lesser-included offense in State v. Braxton which was decided before trial, this basis for a reversal becomes insurmountable. 

Judge Faxon clearly had no desire to reverse his own decision despite evidence supporting such a reversal. With all due respect to the office Mr. Faxon holds, his decision is simply creative writing more than it was a lawful decision.

Judge Faxon did, in his decision of June 8, 2000 “find as a fact” that the relationship had not only concluded as of April 1998, but that incident had occurred on July 21, 1998. In the presence of the evidence now offered, these two significant findings of “fact” have been effectively removed, warranting a reversal.


Judge Faxon’s first decision rendered June 8, 2000,which is on the record below, is constitutionally flawed. It constitutes harmful error. "Harmful" error is error that is "clearly capable of producing an unjust result." R. 2:10-2. This description is used when a specified error is brought to the trial judge's attention. 

C.
FINAL RESTRAINING ORDER HEARING – INCONSISTENT TESTIMONY

One of the demonstrations that Judge Faxon had pre-written/pre-determined his decision is exemplified below (PCRH pg. 20; 21-23):

THE COURT: Okay. What responsibility does the state have to provide the defendant with a transcript (emphasis added) of the (Final Restraining Order – added) hearing? 


As Mr. Farrell thoroughly explained at the Post Conviction Relief hearing, it was the failure of the state to provide notice of the inconsistent testimony as required by law and the admission of the extension of the “romantic”, not casual, relationship between Ms. Kozub and Petitioner.


Indeed, Judge Faxon persisted in this incorrect understanding throughout (PCRH pg. 25-27). Mr. Farrell competently and thoroughly clarified this misconception of Judge Faxon regarding the transcript versus notice issue (PCRH pg. 26; 4-25, pg. 27; 1-25 & pg. 28; 1-8). Mr. Farrell made it abundantly clear throughout that it was the knowledge and the failure to provide notice by the State of the existence of the inconsistent and exculpatory testimony, and not the production of the actual transcript itself that was in contention. One example of several is highlighted (PCRH pg. 26; 22-25):

“MR. FARRELL: Now, does Brady require them to provide a transcript? No, that’s a more complicated question, and I don’t think that’s the case.”


What is alarming in Judge Faxon’s decision that is contrary is wherein he went to great length detailing the State’s non-requirement to provide a transcript of the May 6, 1999 Final Restraining Order hearing to the defense and made no attempt to offer the correct version of the issue at hand of the failure to provide notice which is in contravention to the factual representations provided at the hearing. PCRD pg. 11 ¶1-5:

JUDGE FAXON: “Defendant argues that that State’s failure to provide a transcript of the TRO hearing (should be FRO – added) before Judge Bell on May 6, 1999, in discovery was improper suppression of exculpatory evidence that the State was bound to disclose, without presenting anything to support the ability of the State to do so, such as proofs that the record of these proceedings was in the possession, control or custody of the Prosecutor.”


Frankly, the Petitioner is alarmed and concerned that Judge Faxon would offer such a unsupported statement that is purported to be, and should be, consistent with the facts as presented to him and as aptly described above. Furthermore, Judge Faxon stated (PCRD pg. 11; ¶4):

“Second, the record has not been shown to have been in the possession, control or custody of the government, that is, the Prosecutor.”


Coincidentally, Mr. Gerrow made a similar negative statement in the Post Conviction Relief hearing before Judge Faxon. Mr. Gerrow attempted to minimize Assistant Prosecutor Kathy Tonczycyzn’s presence and participation at the May 6, 1999 Final Restraining Order hearing although he offered that there were no “factual certification or affidavit” (PCRH pg. 28; 14-16).  Mr. Gerrow asserted that Assistant Prosecutor Kathy Toncyzcyzn was not present during the entire proceeding, as if perhaps she just happened to be strolling by. 

Indeed, Judge Faxon asked if in fact Assistant Prosecutor Kathy Toncyzcyzn did attend the entire proceeding and Mr. Gerrow responded unequivocally in the negative (PCRH pg. 28; 24-25):



THE COURT: Did she?



MR. GERROW:   No.


Mr. Farrell specifically objected to this assertion by Mr. Gerrow and the lack of affidavits and certifications to Judge Faxon (PCRH pg. 29; 3-5). Judge Faxon’s advisement to Mr. Farrell was to “Relax” (PCRH pg. 29; 6). Mr. Farrell adequately detailed Assistant Prosecutor’s Kathy Tonczycyzn’s involvement in his reply letter brief dated August 19, 2002 under legal argument, number 2. Judge Faxon clearly chose to ignore this information in plain error.


Again, this is concerning. Exhibit 7 of the submissions specifically cites Assistant Prosecutor Kathy Tonczycyzn’s appearance on the cover page of the transcript. Additionally, there is absolutely no evidence contained within the transcript itself to support Mr. Gerrow’s false assertion to the court that she had left at any time prior to its conclusion. It is this blatant misreading of the facts that the Petitioner has been forced to contend with throughout this matter from its inception. Judge Faxon could not claim ignorance, since he had the transcript in his possession prior to rendering the decision. He knew that Mr. Farrell placed the reliance on the State’s constructive knowledge of the inconsistent and exculpatory testimony of Ms. Kozub upon the State’s representative who was an active participant in the proceeding, Assistant Prosecutor Kathy Toncyzcyzn (PCRH pg. 27, 12-20).

It should also be noted that the postponement of the Post Conviction Relief hearing of June 25, 2002, while admittedly in part due to the late submission of a reply brief by Mr. Farrell, was also so that Mr. Gerrow, as he stated in court, could investigate and obtain statements and certifications/affidavits of not only former Assistant Prosecutor Kathy Toncyzcyzn, but of County Detective Debra Lietenberger who authored the two different police reports. Interestingly, no certifications or affidavits were ever offered by the State of these two people. 

Judge Faxon was presented with certain uncontested facts contained within the Petition and these facts were supported by supporting exhibits that could not be countered by the State. The State could offer no rationale explanation for the different versions of the State’s main witness’s testimony, i.e., actual trial testimony and testimony provided at the May 6, 1999 Final Restraining Order hearing. Instead, the State claimed that the two inconsistent testimonies of Ms. Kozub were factually consistent with respects to the length of the romantic relationship and the date of the offense. This is addressed and refuted not only on the record below but concisely in the Petitioner’s reply brief of August 19, 2002, §3 

The State’s bad faith in its involvement at the Final Restraining Order hearing cannot be downplayed. Assistant Kathy Toncyzcyzn represented to Judge Bell, JSC that the microcassette in great contention had been lawfully seized pursuant to a valid search warrant (FROT pg. 10, 1-9).  This statement is known to this very court to have been a false representation by the State pursuant to the Motion to Compel Discovery hearing dated March 12, 2003 when Mr. Gerrow was conceded, in direct response to court inquiry, that the audiocassettes were not listed on the search warrant. This goes to the State’s credibility and it should be helpful to the court as a demonstration that the State, and its representatives, collectively and individually, have continually acted in concerted bad faith. 

Judge Faxon shifts responsibility of the inconsistent testimony to Petitioner. To put the 

final “nail in the coffin” is the case of NJ v. CAHILL (125 N.J. Super. 492; 311 A.2d 760). In that case, the Courts position was that it really didn’t matter if the defense was also aware of the inconsistent testimony and whether the failure of the State to notify the State [defendant] was in good faith, bad faith or as it determined in the that case, if the Prosecutor “erred.” It only was concerned that the State failed to relay, not the transcript, but the knowledge of the inconsistent and exculpatory testimony to defense, regardless whether defense already knew of its existence or not. Petitioner is attaching the decision in its entirety due to its relevance to the instant matter.

“The issue herein is whether the prosecutor is under an affirmative duty to disclose to the court and jury any prior inconsistent and [***5] exculpatory statement of his own witness, and further, whether the prosecutor is under an affirmative duty to correct false statements made by his own witness before a jury 

where both counsel are aware of the falsity. 

[**763] It is uncontrovertedly the law in New Jersey and all the states that the suppression of exculpatory evidence or use of perjured testimony by the State, whether willful or merely negligent, deprives the defendant of a fair trial. Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959). 

This principle -- that the State may not knowingly use false evidence, including false testimony, to obtain a tainted conviction -- implicit in any concept of ordered liberty, does not cease to apply merely because the false testimony goes only to the credibility of the witness. Napue v. Illinois, 360 U.S. 264, 269, 79 S. Ct. 1173, 

3 L. Ed. 2d 1217 (1959); State v. Taylor, 49 N.J. 440, 453 (1967). 

In order to be entitled to relief on the ground that false or perjured testimony was used in obtaining a conviction, a defendant must establish that [***6] (1) the testimony was false or perjured; (2) it was material to the conviction, and (3) the prosecutor either participated in or had knowledge of the falsity. Jackson v. 

United States, 338 F. Supp. 7 (D.C.N.J. 1971). 

[*497] There can be no denial of the fact that the witness, prior to his damaging testimony, gave the prosecutor an exculpatory statement; further, there can be no denial that during his cross-examination the witness testified falsely to a highly material fact; and still further, there can be no denial that the prosecutor did not attempt to correct these matters before the jury This action or inaction was highly prejudicial to the defendant for it not only pertained directly to the credibility of the witness but also to the highly material issue of whether defendant used a gun 

in the perpetration of the offense charged. 


It therefore remains for this court to decide the third element, namely, whether the prosecutor participated in the falsity through design or neglect. The conclusion is inevitable. No charge has been fostered that the prosecutor acted designedly, nor has any such thought been considered by the court. He erred. 

The prosecution would [***7] have this court distinguish the Brady line of cases and the present case because those cases deal with active or negligent concealment by a prosecutor of deals or statements previously made of which defendant was unaware at the time of trial. It is argued that since defense counsel knew of the prior inconsistent statement, the prosecutor was under no duty to disclose that fact to the court and jury because full disclosure of these statements had already been made by the prosecutor to defense counsel, and it was therefore up to defense counsel to pursue the point on cross-examination or else waive his right. 

It has been held that a defendant may waive his right to relief on the ground that perjured testimony was used, where he knows of the perjured or false nature of the testimony but makes no attempt to demonstrate its falsity by cross-examination or by his own testimony or by use of rebuttal witnesses who are readily available at trial. McGuinn v. United States, 99 U.S. App. D.C. 286, 239 F. 2d 449 (D.C. Cir. 1956); Green v. United States, 256 F. 2d 483 (1 Cir. 1958). See also, [*498] People v. Lueck, 24 Ill. 2d 554, 182 N.E. 2d 733 (Sup. [***8] Ct. 1962). However, this court finds a distinction in the present case from the above cases in that the defense counsel in this case did vigorously cross-examine the witness and repeatedly received a negative response to the question of whether he had ever made a prior statement concerning the absence of a gun. 

In Mooney v. Holohan, 294 U.S. 103, 55 S. Ct. 340, 79 L. Ed. 791 (1935), the Supreme Court held that knowing use by the State of perjured testimony to obtain a conviction, and the deliberate suppression of evidence to impeach that testimony, constituted a denial of due process of law (emphasis added). Recently in People v. Faulkner, 7 Ill. App. 3d 221, [**764] 287 N.E. 2d 243 (App. Ct. 1972), the Illinois court held that it is also the prosecutor's duty as a representative of the people to see that defendant receives a fair trial, and when he learns his witness has made an untrue statement, even if only as to a collateral issue, he is duty-bound to inform the court and jury of its incorrectness. 

Further, the United States Supreme Court recently held that the good or bad faith of the prosecutor is irrelevant where false testimony is concerned. A new trial is required [***9] in a criminal case if false testimony by a state witness is allowed to go uncorrected when it appears that it could in any reasonable likelihood have affected the judgment of the jury. Whether the nondisclosure was a result of negligence or design, it is the prosecutor's responsibility to disclose the incorrectness of the witness's statement. Giglio v. U.S., 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972).  [Emphasis added]

This State has cited with approval, in State v. Taylor, supra, the principle set forth in People v. Sauvides, 1 N.Y. 2d 554, 154 N.Y.S. 2d 885, 136 N.E. 2d 853 (Ct. App. 1956), that: 

“It is of no consequence that the falsehood bore upon the witness's credibility rather than directly upon defendant's guilt. A lie is a lie, no matter what its subject, and, if it is in any way relevant to [*499] the case, the district attorney has the responsibility and duty to correct what he knows to be false and elicit the truth. [at 557, 154 N.Y.S. 2d at 887, 136 N.E. 2d at 854 (Emphasis added)]”


It is the opinion of this court that this principle is so deeply rooted in the fair trial concept that the fact that defendant and his counsel were [***10] aware of its falsity does not relieve the prosecutor of an affirmative duty to come forward with the truth (emphasis added), especially in this case since the only possible rebuttal witnesses available were Battifarano's defense counsel and the prosecutor himself. It seems manifestly unjust on these facts to require defense counsel to seek rebuttal witnesses when the prosecutor has the truth at his fingertips. 

In light of the totality of the circumstances as herein set forth, this court finds that there was a manifest denial of justice and therefore, in the interest of justice, this court vacates the judgment and grants the defendant's motion for a new trial. 


During the Post Conviction Relief Hearing, Mr. Farrell stressed the above duty of the Prosecutor to notify defense counsel regardless of whether the Petitioner was aware of the information (PCRH pg. 17-20). Also, it will be demonstrated below that had Mr. Nugent, Jr. been made aware of the inconsistent testimony, that he would have surely used that in conjunction with the inconsistent testimony of another of the State’s witness, Officer Lazarrotti.


Judge Faxon improperly placed the totality of the burden of the knowledge and existence of the inconsistent and exculpatory statements of the State’s main witness/complainant upon the Petitioner. Firstly, this is contrary to the evidence at hand and as mentioned previously, Judge Faxon could have satisfied himself during the Post Conviction Relief Hearing as to why the Petitioner was not immediately aware of the inconsistent and exculpatory testimony of Ms. Kozub.


While it is true that the Petitioner was physically present at the Final Restraining Order hearing, it cannot be argued that Petitioner was understandably under duress. Immediately after Ms. Kozub had instigated this matter on February 9, 1999, the Petitioner’s maternal Grandmother’s health was failing with a poor prognosis, a fatal illness that lasted up to and during and shortly beyond the Final Restraining Order proceeding. She did in fact pass away shortly after the Final Restraining Order hearing on May 6, 1999. Petitioner was not accustomed to sitting in on a proceeding as either a defendant or a victim, since based upon Ms. Kozub’s own admissions (EPT pg. 49; 18-25), the Petitioner was there in the position as a documented domestic violence victim. A victim whose abuser the record should reflect suffered not one scintilla of negative consequences in any fashion for her participation as an admitted domestic violence abuser. The Petitioner was fully aware of domestic violence policies, laws and such that were openly violated by the State. This only served to exacerbate the role and trauma of the Petitioner as a victim of domestic violence. The State clearly granted unlawful immunity to its main witness/complainant, Officer Deanna Kozub. Nor did it enforce the Temporary Restraining Order that had been issued against its main witness/complainant thereby placing the additional stress of lack of safety upon Petitioner. While the Petitioner has since substantially prevailed against all matters brought to bear against him, at the time of the Final Restraining Order hearing these outcomes were in doubt based upon the determination of the State to not be bound by law. Therefore, it is perfectly understandable that the Petitioner did not recognize or catch the significance of the inconsistent testimony by Ms. Kozub. 

Coincidentally, Mr. Gerrow attempted the same tact of placing the detection of the inconsistent testimony squarely at the feet of the Petitioner (PCRH pg.29; 10-12). 

Mr. Gerrow indicated to the Court that the two statements made by his witness, Ms. Kozub, were identical (PCRH pg. 29; 15-17). To trivialize such inconsistent testimony of the State by its primary witness, and to pretend that was inconsequential, cries foul. To characterize the relationship as casual, when Ms. Kozub described it as “romantic” (FROT pg. 30, 31; 15-25, 1-9) was, using Judge Faxon’s own word, absurd. As Mr. Farrell pointed out in the August 19, 2002 reply brief, Ms. Kozub was adamant that at no time did she see anyone else while exclusively dating the Petitioner (EPT pg. 55; 13-20). It is important to note that Ms. Kozub even admitted that Mr. Lazarrotti was having problems with his girlfriend (not ex-girlfriend) wherein she stated before Judge Faxon (EPT pg. 31; 24-25):

A (KOZUB): …And, I had told him, probably told him about John’s problems with his girlfriend.


It has been learned after trial that Officer Lazarrotti’s relationship with his girlfriend was not just and only exclusive, but that they were engaged up to the incident in question. 

While it cannot be refuted that the State, who had the ultimate lawful burden to notify defense of the inconsistent testimony of its witnesses, especially of testimony witnessed by its representative Assistant Prosecutor Kathy Toncyzcyzn, and one who was an integral participant, especially at the Final Restraining Order hearing, it is preposterous to expect the Petitioner, who was under tremendous stress and duress as described above, was responsible for detecting the falsity of the State’s main witness/complainant. More disturbing is the State’s failure to act upon being informed of this perjured testimony. No action to date has ever been taken against Ms. Kozub for having to date provided three distinctly different dates and descriptions as to the alleged offense ranging from denying the matter in its entirety to her Internal Affairs Officer Richardson (EPT pg. 46; 7-19) to July 21, 1998 as testified to at trial (EPT pg. 40; 14-16), to now this third date of July 16, 1998 (FROT pg. 45; 22-25 / FROT pg. 46; 9-23). 

It should also be noted that the Petitioner did point out to defense counsel the inconsistent testimony that was offered at time of trial and noted above concerning the State’s main witness/complainant’s denial of any domestic violence incident. Defense counsel did cross-examine Officer Kozub at time of trial with regards to this denial (EPT pg. 51; 8-14). Defense counsel would have been greatly benefited with the production of the actual internal affairs report by Internal Affair’s Officer Richardson that now conveniently does not exist. Therefore it would be nonsensical to assume that the Petitioner would not have advised his defense counsel of such additional proof of untruthfulness, had the Petitioner known it. Also noteworthy is that there is no indication that Mr. Nugent, Jr. had not been told of the Final Restraining Order hearing itself, thereby failing to do exactly that which Mr. Farrell did; directing an examination of that proceeding which revealed the inconsistent testimony on January 2, 2002. (Petitioners reply brief in support of motion for post conviction relief, etc., page 10; ¶2).

As to whether the inconsistent and exculpatory testimony would have been useful to defense counsel Charles Nugent, Jr., the court is asked to consider that which was made known to Judge Faxon (Petitioners reply brief in support of motion for post conviction relief, etc., page 18; top of page). Mr. Nugent, Jr. did use the same inconsistent testimony of another of the State’s witness’s, Police Officer John Lazarrotti (EPT pg. 85; 1-17 / pg. 89; 23-25 contradictory of EPT pg. 90; 17-22). Mr. Nugent Jr. questioned Officer Lazarrotti specifically as to the same inconsistency of dates as was offered by Ms. Kozub when Officer Lazarrotti stated once to County Detective Lietenberger in a sworn internal affairs statement and then testified under oath before Judge Faxon. Officer Lazarrotti testified, under oath it should be stressed, before the court that the offense date was July 21st (EPT pg. 89; 23-25):

Q (Mr. NUGENT):
What is it that makes you believe this incident occurred on July 21st?

A (LAZARROTTI): 
Checking over the dates to the best of my knowledge.

Mr. Nugent, Jr. therein attacked the credibility of Officer Lazarrotti by pointing out the 

inconsistent testimony of Officer Lazarrotti between the two distinctly different dates. (EPT pg. 91; 17-21)

Q (MR. NUGENT):
And am I correct in saying that in that statement you gave to Lightenberger, that you said the time Dale entered the house was within a week of the July 10th or 11 incident when he was knocking on the door?

A (LAZARROTTI):
That’s what the statement says, yes.

It cannot be stressed enough that had Mr. Nugent, Jr. been made aware of the identical inconsistent testimony of the State’s main witness, Deanna Kozub, that Mr. Nugent would not only have pointed out her inconsistent testimony, but surely would have focused on the convenience that both inconsistencies and their changes mirror each others. This was evidence of the collaboration between Ms. Kozub and Mr. Lazarrotti to be untruthful. This had a direct bearing on the trial before Judge Faxon. When a conviction is obtained by the presentation of testimony known to the prosecuting authorities to have been perjured, due process is violated. The clause ''cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance . . . is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation.”

It must be pointed out that when faced with the malfeasance exhibited throughout this matter, it is unlikely that any person; lawyer, law enforcement officer or otherwise, could have caught every single act of misconduct or bad faith. Indeed, the very recent failure of the State to comply with yet another legal order, and this one from the highest judicial authority in the County, is demonstrative of the magnitude and determination of malfeasance that this case has been saturated with from its very inception. Hence the request for a Grand Jury investigation in the Motion to enforce the Order to compel discovery which your Honor and the State is in possession of. 

What cannot be ignored but was, is that the Petitioner was represented by counsel, Mr. Stuart Alterman, Esq. who had been well educated and versed in the details and aspects of this matter and was representing the Petitioner in all the legal matters that had been brought against Petitioner by the State. In fact, the conduct was so alarming that Mr. Alterman was compelled to file a complaint with the State Attorney General’s Office after efforts to bring the State into some semblance of lawful compliance failed (Attached). If anyone was responsible for detecting the inconsistent statements, the burden surely falls more appropriately on Mr. Alterman, Esq. Assistant Prosecutor Kathy Toncyzcyzn and even Mr. Rosenberg, Esq., Ms. Kozub’s own attorney, both legally trained professionals, also share some of this failure, whether it was intentional or otherwise. In fact, a review of the Final Restraining Order hearing with regards to the inconsistent testimony did in fact appear to have been noticed by Mr. Rosenberg, Esq. This was evidenced by his repeated attempts to have Ms. Kozub correct her statement, efforts that were eventually stopped via objections by Mr. Alterman, Esq. To place this burden upon the Petitioner, which the record clearly reflects was and is an actual domestic violence victim is misplaced.

D.
ISSUE AS TO THE MICROCASSETTE TAPES



Judge Faxon in his decision stated that the Petitioner not only knew of the existence of the microcassette tape but also of its content and then detailed the repeated attempts of legal counsel to acquire the tape (PCRD pg. 7; ¶4). What is absent is any acknowledgement by Judge Faxon that these efforts were aggressively and improperly obstructed, such as demonstrated by Assistant Prosecutor Kathy Tonczycyzn’s false representation to the Court that the tape had been lawfully seized pursuant to a search warrant. If the State was untruthful then, at the earliest stages of this matter, on what basis can Judge Faxon dismiss the allegations of evidence tampering with the microcassettes, which should never have been in the possession of the State, now? 

It is also exceptionally interesting to note that in Judge Faxon’s decision he asserts that in lieu of the actual contents of the microcassette tapes, that the Petitioner could have simply recounted the incriminating contents of the phone messages left by the State’s main witness/complainant. This is, using the Judge’s own word, absurd. Since Judge Faxon had elected to accept the “hazy” testimony of the State’s main witness/complainant over the Petitioner’s own un-impeached testimony at the time of trial, for Judge Faxon to now assert that a hearsay rendition of what the exact contents of Ms. Kozub were is nonsensical and contrary to his position that he evaluated the witnesses credibility and based upon his observations, made an adverse decision (PCRD pg. 14; footnote 7). If Judge Faxon disregarded the un-impeached, and now supported, testimony of the Petitioner then, it is hardly likely that Judge Faxon would have attached any credibility to this additional testimony, even had it been known verbatim at time of trial.

Judge Faxon stated in his decision that the purpose of the microcassette tapes was to “show that a relationship between the defendant and Ms. Kozub persisted up to and after the date of this offense.” (PCRD pg. 12; ¶1) This is the second area wherein what the Judge included in his decision was completely inconsistent with the facts that were presented to him during the Post Conviction Relief Hearing concerning the “tit for tat” position regarding the criminal charges (PCRH pg. 42; 10-21) and as such call into question Judge Faxon’s competency. Even the State’s main witness testimony demonstrates she was aware of the tit for tat concept and testified using those very words (EPT pg. 36; 9-13). What is harmful to Judge Faxon’s credibility is that nowhere, between any of the discussion at the Post Conviction Hearing presented above, does anyone mention that the purpose of the microcassette tape and its contents were to be utilized to “show that a relationship between defendant and Ms. Kozub persisted up to and after the date of this incident” (PCRD pg. 12; ¶ 1). Indeed, Judge Faxon clarified the purpose of the contents of the microcassette tape in question as being to demonstrate the “tit for tat” as well as to question the credibility of the witness (PCRH pg. 48; 3-8). Mr. Farrell promptly agreed with Judge Faxon assessment (PCRH pg. 48; 9-11) The discussion regarding the microcassette is concluded on page 52. 

The issue of the microcassettes and their content and the position as stated by Judge Faxon again calls into question his fitness to Judge. PCRD pg. 7; ¶3 (microcassette tape issue). Judge Faxon attempts to evade what the facts make plain. The State irrefutably tampered with exculpatory evidence, i.e., the microcassettes that this Court now knows were seized unlawfully and not pursuant to a search warrant as admitted by Mr. Gerrow to Judge Sweeney, AJSC on March 12, 2003. The lower court, having been provided with the newly discovered evidence logs from Mr. Farrell’s inspection of the State’s case file, could not and should not have dismissed it as was so readily done. Mr. Farrell concisely explained the importance of the microcassette tapes and the State’s failure to comply with the chain of evidence log. This would give rise to any reasonable person to believe that in fact they had been tampered with. To compound the matter, it was also newly discovered by Mr. Farrell’s inspection in the State’s case file that all along the State was in possession of an actual transcribed version of the microcassette (PCRH pg. 38; 4-13). Judge Faxon improperly disallowed for the record to be supplemented with this transcription. It is important to note that in the matter of the transcription of the microcassette discussed at length and refused by Judge Faxon is that previously at this very same hearing, Judge Faxon allowed the State to supplement the record with Judge Sweeney’s forfeiture of office order (PCRH pg. 9; 3-25 through pg. 10; 1-11). Even Mr. Farrell acknowledged not having seen the order in question (PCRH pg. 10; 11). Mr. Gerrow was allowed to supplement the record while conversely, Mr. Farrell was not. This is a blatant demonstration of bias and prejudice, for reasons unknown, by Judge Faxon against the Petitioner and is a fundamental denial of fairness and plain error. The transcript of the microcassettes, that contained the exculpatory admissions by Ms. Kozub and that were discovered in the State case file should have been allowed and would have added further support to the evidence that the tapes were indeed tampered with by the State, as well as additional support of the Brady violations. An examination of the tampering is warranted.  One of the sentences edited is contained in Exhibit 13 pg. 3; 21-23 of the Petitioner’s submissions where Ms. Kozub stated:

MS. KOZUB: I was wrong for coming over your house, but big deal. That was eight, six months ago, whatever it was.


By editing out that statement, the State eliminated the mens rea and blatant admission of the assault charge that Ms. Kozub had originally been charged with on June 9, 1999. This charge was administratively dismissed based almost immediately upon the State’s assertion that Ms. Kozub had an alibi. Not only did the then-accused admit to having gone to Petitioner’s house, contrary to the State’s assertion that she had an alibi and was away elsewhere in the State, she also admitted to the mens rea of the offense as well by acknowledging it was “wrong” for her to do so. So on two occasions, the State made knowingly untruthful misrepresentations to the Courts when it applied for the administrative dismissals of complaints since the then-accused admitted to those very charges. The State clearly had no lawful basis for elimination of that first charge and by suppressing the contents of the microcassette tape deprived the Petitioner of the multiple benefits of that exculpatory information and in effect hindered the prosecution of another, in this case, the State’s main witness/complainant. This should cast further speculation on the credibility of the State in any of its actions or submissions. 


 Judge Faxon cited the many attempts of Petitioner’s defense counsel to obtain the microcassette tapes (PCRD pg. 7; ¶4). The contents of those tapes were known to the Petitioner, but the exact verbatim contents were not and were last heard by Mr. Liener, Esq. in February of 1991[9]. It should be noted that the search warrant was conducted shortly after Mr. Liener, Esq. advised Assistant Kathy Toncyzcyzn of the existence of the tape and the admissions contained therein. When finally pressured to release the tapes, not only did the State edit out the exculpatory statements of its main witness, Deanna Kozub, it did so twice when it made two distinctly different copies and sent both Mr. Nugent and Mr. Apuzzo a copy.  This was detailed in the Petitioner’s submissions and no credible rebuttal was offered by the State. Judge Faxon incorrectly dismissed the discovery of the microcassette as discoverable prior to trial. The discovery that each copy had been unlawfully tampered with was not, and could not, have been discovered until after trial, thereby making that claim invalid. It is exceptionally disturbing that Judge Faxon would pretend to be obtuse as to the significance of the contents of the tapes or their timelines of discovery. Also, Judge Faxon makes no mention that the State had ample opportunity to provide some defense as to the tampering with the tapes contents allegation and did not do so. 

Judge Faxon was in error when he stated that the issue of the microcassettes was known to the defense “before the conviction” and could have been raised during appeal to Judge Sweeney (PCRD pg. 12; ¶5). A review of the entire transcript (Exhibit 17) fails to give credence to this statement and the microcassettes were not mentioned at any time throughout the proceedings before Judge Sweeney. This therefore goes to the credibility of Judge Faxon. 

Judge Faxon stated that no evidence had been offered to support the Petitioner’s claim that the tapes were altered  (PCRD pg. 13 ¶2). The only determination that could be made is that the State could not refute that the tapes had not been tampered. The Petitioner submitted into evidence transcriptions of each tampered copy of the microcassette (Mr. Nugent’s copy and Mr. Apuzzo’s copy) as well as the actual transcript of the original microcassette. The State was provided the transcripts and as such, had an opportunity to refute the allegations of tampering. The tapes could have been examined for authenticity or any number of other actions could have been taken by the State. No rebuttal or challenge to this serious tampering charge was offered by the State. What is more telling is that the evidence log of the State was completely silent as to any “copying” of the microcassette; no entries as to who did it, when it was done, etc., in contravention to standard acceptable law enforcement practices to keep a complete and concise chain of custody/evidence log. No “master copy” as has now been asserted to this court, exists. It was not visible in the case file inspection as conducted by the Petitioner, indicating that the State was once again untruthful with the court. 

E.
TAMPERING WITH WITNESSES - ILLEGAL ORDER TO NOT TESTIFY  


Judge Faxon’s further demonstrated a potentially compromised position when Police Officer Glenn Parent, at tangible professional risk, announced directly to Judge Faxon that he had been ordered to not provide testimony by Acting Chief Reed, a person who had total superior control over those officers subpoenaed and who was present in the courtroom. This was a classic violation of Tampering with a witness in violation of NJSA 2C: 28-5a(2) wherein it states:



2C:28-5.  Tampering with Witnesses and Informants; Retaliation Against Them.


   
  a.  Tampering. A person commits an offense if, believing that an official 

proceeding or investigation is pending or about to be instituted, he knowingly      attempts to induce or otherwise cause a witness or informant to:

(2) Withhold any testimony (emphasis added), information, document or thing;

 
No one, including Judge Faxon, did anything against this unlawful conduct. No mistrial, no charging of the accused Acting Chief Reed, and no offers of protection for those officers who were issued the illegal order against retaliation which did occur. While it is true that the three officers appeared as subpoenaed, it would be disingenuous to think that they did so without duress or free from reprisals and therefore, due process has been clearly violated. The appearance of witness’s and their testimony offered while under duress has been addressed by the courts;


“A defendant's right to compulsory process for obtaining witnesses in his or her favor is guaranteed by the Sixth Amendment of the United States Constitution and Article I, paragraph 10 of the New Jersey Constitution. State v. Fort, 101 N.J. 123, 128 (1985). Where the State has improperly interfered with a defense witness, the federal courts have reversed the conviction on Sixth Amendment grounds. Id. at 129. For example, in United States v. Morrison, 535 F.2d 223, 226-28 (3d Cir. 1976), relied upon by defendants, the court reversed defendant's conviction where a prosecutor repeatedly warned defendant's key witness before trial that she might be 

charged with perjury if she testified on defendant's behalf.


This was yet another example of layered ineffectiveness of counsel. Charles Nugent, Jr. who had been approached by the three officers, Officer Parent, Officer Landell, and Officer Ingling prior to trial and advised of the illegal order to not testify. Had Mr. Nugent and invoked NJSA 2C:28-5.1, then the effects of the illegal order may have been better negated.  By failing to do so, the chilling effect of the illegal order remained in effect. Officer Ingling was ultimately unlawfully targeted by Acting Chief Reed and was later reprimanded for informing Charles Nugent, Jr. of the illegal order to not testify.


F.
 Ineffectiveness of Counsel claim


While all the points presented in the Post Conviction Relief Application are relied upon herein, the one point that stands above all others is the right of a defendant to know, with specificity, the nature of the charge against him. This is a matter of law. The Sixth Amendment of the United States Constitution and Article I, paragraph 10 of the New Jersey Constitution guarantee a criminal defendant a fundamental right to be informed of the nature and cause of the accusation [emphasis added] against him. State v. Grothmann, 13 N.J. 90, 97, 98 A.2d 291 (1953). This clearly did not happen in this case nor was it given proper weight by Judge Faxon.


“If the defendant makes out a prima facie case of ineffective assistance at trial, then the court at post-conviction relief proceedings should allow an evidentiary hearing and make a determination on the merits of defendant's claim. State v. Preciose, 129 N.J. 451, 459-64 (1992).” That such merits existed in this matter cannot be refuted.

Regardless of all the submissions and counter submissions, the fact remains as to what Judge Faxon and defense counsel Charles Nugent, Jr. believed the trial was for. It is irrefutable that they BOTH believed the trial was for Defiant Trespass and not Criminal Trespass. Both Judge Faxon and Charles Nugent, Jr. conducted the entire affair under that assumption up to and after the presentation of testimony and evidence. This is an absolute and inarguable basis for reversal of the conviction. 

It is irrelevant whether the State failed to properly inform Judge Faxon and Charles Nugent, Jr. of the nature of the charge or if both Judge Faxon and Charles Nugent, Jr. properly assumed that the 4th degree charge of Criminal Trespass could not be heard in municipal court and therefor concluded that the downgradeable charge was Defiant Trespass, even if Defiant Trespass cannot be considered a lesser included offense of Criminal Trespass (State v. Braxton). The only item of relevance is what they believed the trial was for. Both believed the trial was for Defiant Trespass and not the unrelated crime of Criminal Trespass, regardless of whether it was an indictable or an disorderly offense not withstanding.

It cannot be disputed that the trial of June 5, 2000 held before Judge Faxon, JMC was for the offense of DEFAINT TRESPASS. Both Judge Faxon and defense counsel Charles Nugent made this an irrefutable fact on the record  (EPT pg. 239-241). It is also clear that only then-Acting Prosecutor James Gerrow was third-man-out by operating under the premise of the Criminal Trespass crime. As Charles Nugent, Jr. argued before this very court on February 23, 2001, the plain rule doctrine excluded Criminal Trespass as a viable charge before a municipal court due to the entry of a dwelling being an indictable offense. This is provided greater detail in the Petition as well. Additionally, the courts precedent concurs:

"It is a settled rule of statutory construction that if the language chosen by the Legislature is plain and the result is not contrary to obvious legislative intent, 'the sole function of the court is to enforce it according to its terms.'" State v. Maguire, supra, 84 N.J. at 528

If, after having realized the error, had the lower Court elected, at an appropriate time to avail itself of R. 3:7-4, then perhaps this argument would be moot. This was even raised by the State in its initial brief (pg. 30). However, no such court action was taken, and therefore no notice was provided, and therefore an adequate defense could not have been prepared, ergo, an unconstitutional trial and subsequent unlawful sentence.

R. 3:7-4: Amendment of Indictment or Accusation.

The court may amend the indictment or accusation to correct an error in form or the description of the crime intended to be charged or to charge a lesser included offense provided that the amendment does not charge another or different offense from that alleged and the defendant will not be prejudiced thereby in his or her defense on the merits. Such amendment may be made on such terms as to postponing the trial, to be had before the same or another jury, as the interest of justice requires.


Since the trial was for a different offense, and not an lesser included offense the other pertinent portion of this rule was violated wherein it states:

“…provided that the amendment does not charge another or different offense from that alleged and the defendant will not be prejudiced thereby in his or her defense on the merits.”

Judge Faxon committed harmful error when he failed to declare a mistrial when the objection as to the nature of the charge was properly raised by defense counsel (EPT pg. 239-241). Since, as explained on the record below, these charges, as more thoroughly explained in the Petitioner’s submissions, are distinctly different, it is an absolute certainty that therefore the trial, and the resultant conviction for Criminal Trespass, must be held unconstitutional. If for no other reason alone, this issue of and by itself, warrants reversal of the conviction. 

Incredulously, Judge actually praised Charles Nugent Jr. Esq. defense as “first rate.” (PCRD pg. 14; ¶4) This warrants careful examination because it is inconceivable that Judge Faxon should offer praise to a defense attorney for defending and planning a defense strategy based upon the wrong charge that carried with it distinctly different elements of an offense than that which the Petitioner was found guilty. To compound matters, what has been so conveniently overlooked, but which was offered into evidence, is the court transcript of the actual trial dated June 5, 2000 before Judge Faxon, JMC and marked as Exhibit 3. It was Judge Faxon himself who first stated on the record his very own belief and understanding that the trial was for DEFIANT TRESPASS (EPT pg. 240):

“THE COURT:  It's the statute under which he's charged which is defiant trespass, [emphasis added] 2C:18-3.a.” 

This was followed by Mr. Nugent’s own disclaimer as to what his belief the trial was for:

“MR. NUGENT:  Judge, may I point one thing out? I believe this is a 2C:18-3b offense [DEFIANT TRESPASS- added].   I don't think this Court has jurisdiction to consider under 2C:18-3a [CRIMINAL TRESPASS - added].   It is a fourth degree—“
If both Judge Faxon AND Charles Nugent Jr., Esq. conducted the trial as one for Defiant Trespass and not Criminal Trespass, then it is irrefutable that a fair trial in any sense of the meaning could be concluded. Even if as Judge Faxon improperly asserts was decided in the appeal on February 23, 2001 that Charles Nugent, Jr. had been properly notified, it only enhances the ineffectiveness of counsel claim because then the assumption must be that he knowingly defended and prepared a defense strategy against the wrong charge. This was addressed more thoroughly in the Petitioner’s submissions. It is unsettling that both Judge Faxon and the State would try to impart that Mr. Nugent, Jr. was 1. The only person operating under the belief that the trial was for Defiant Trespass and 2. That by defending against a charge different than that which the State was proceeding under that it denotes effective assistance of counsel somehow.

It is irrelevant to the Petitioner if the appeal determined that Charles Nugent, Jr. had proper notification as to the nature of the charge. It is irrelevant what may or may not have been discussed during pre-trial conference sessions. Whether he did or did not know with specificity the nature of the charge, the fact is he represented his client against a charge other than the one ultimately convicted of and therefore fully meets the ineffective counsel claims as laid out in the Petition, thereby warranting a reversal of the conviction. 

Utilizing Judge Faxon’s “could have, would have” ideology, had Mr. Nugent (and Judge 

Faxon) been operating under the same premise that the State was, that is that the trial was for Criminal Trespass and not Defiant Trespass, and temporarily setting aside that Defiant Trespass is not a lesser included offense of Criminal Trespass as explained herein and on the record below, then the matter of the State’s witness’s credibility would have carried more weight and then Mr. Nugent would have been under considerable more burden to impeach the witness’s credibility, since it would have been a he said/she said argument. Witness credibility only became an issue when Judge Faxon elected to treat the matter, after the trial had concluded, as one for Criminal Trespass. By doing so, he robbed Charles Nugent, Jr. of the adversarial challenge of the State’s witnesses.

However, since Mr. Nugent was not operating under the more stringent need to challenge the witness’s credibility, such a defensive tactic was not fully considered or utilized. Indeed, Mr. Nugent had thoroughly and competently extracted from the State’s main witness/complainant that all the elements necessary for a charge of, let alone a conviction for Defiant Trespass, the charge that he and Judge Faxon believed the trial to be for, were non-existent (EPT pg. 221; 12-17). Had all three elements of the trial; Judge, Prosecutor, and Defense been “on the same sheet of music”, then Mr. Nugent’s defense against Defiant Trespass would have prevailed. However, this was not the case. This is wherein the refusal of the State, and indeed its withholding of the exculpatory evidence, that being the microcassette tape containing incriminating admissions of Deanna Kozub, the State’s main witness/complainant, becomes critical and by itself has been determined by this State’s Supreme Court to be an outright denial of due process.  

“It is "fundamental" that a defendant has a right to explore evidence tending to show that the State may have a "hold" of some kind over a witness, the mere existence of which might prompt the individual to color his testimony in favor of the prosecution. State v. Holmes, 290 N.J. Super. 302, 312 (App. Div. 1996).”

In this case, it was the false immunity and protection of an admitted domestic violence abuser (EPT pg. 49; 18-25) that the “hold” represented.  This was further exemplified by the State’s open refusal to prosecute those criminal acts admitted to by its main witness/complainant (also see Exhibit 13 – transcript of original microcassette “I was wrong.”) offenses which interestingly the State maintained were never committed despite the admissions, as well as the obstructed enforcement of a valid temporary restraining order against Ms. Kozub. In short, defense counsel may well have explored all these areas and more to demonstrate motive and bias if the impeachment of the State’s main witness/complainant were part of the defense strategy, which it may well have been if the defense was arguing against Criminal Trespass and not Defiant Trespass. 

“Even absent an express agreement, such a witness may have a motive to curry favor with the State. The defense must have the opportunity to probe the witness's self-interested belief in that respect. Id. at 313; State v. Mazur, 158 N.J. Super. 89, 104-05 (App. Div.), certif. denied, 78 N.J. 399 (1978); see also Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 1105, 39 L.Ed.2d 347 (1974); State v. Sugar, 100 N.J. 214, 230-31 (1985); State v. Spano, 69 N.J. 231, 235 (1976); State v. Taylor, 49 N.J. 440, 447-48 (1967); State v. Pontery, 19 N.J. at 472; State v. Rodriguez, 262 N.J. Super. 564, 570-71 (App. Div. 1993); State v. Ortiz, 202 N.J. Super. 233, 244 (App. Div.), certif. denied, 102 N.J. 300 (1985); State v. Blue, 124 N.J. Super. 276, 282-83 (App. Div. 1973); State v. Zwillman, 112 N.J. Super. 6, 18-19 (App. Div. 1970), certif. denied, 57 N.J. 603 (1971); State v. Smith, 101 N.J. Super. 10, 13-14 (App. Div. 1968), certif. denied, 53 N.J. 577 (1969). As we said in State v. Landano, "[i]n an unbroken line of decisions, our courts have held that the pendency of charges or an investigation relating to a prosecution witness is an appropriate topic for cross-examination." 271 N.J. Super. at 40. Indeed, our Supreme Court has held that prosecutorial suppression of evidence relating to a witness's possible interest constitutes a violation of the defendant's right to due process. State

 v. Spano, 69 N.J.at235. [Emphasis added]


In the appeal before your Honor on February 23, 2001, the onus of having been properly notified of the exact charge was discussed at length. Mr. Nugent, Jr. up to and including during the appeal before your Honor, re-confirmed his assertion that the trial as he believed it was for Defiant Trespass and so therefor too was his defense. (Exhibit 17 pg. 23; 8-18). In fact, it is apparent that Mr. Nugent, Jr. was remorseful in that he stated that he did “unfortunately” defend against defiant trespass (Exhibit 17 pg. 23; 14). During the appeal on February 23, 2001, even this court was candid in indicating throughout that it was not clear what the exact nature of the charge was; 

MR. GERROW:  Judge, I heard that argument. And, at that particular point in time, I was—I was shocked, because – I’ll tell you why Judge. I think, in fairness, that notice that your Honor read clearly says what we’re doing. I – I picked –

THE COURT: Well, I don’t know – I – it says what you’re doing, I  don’t know about how clear.

Had Charles Nugent, Jr. pointed out that even Judge Faxon was under the same belief as he, then his ineffectiveness even at the appeal level might have been negated. Indeed, research indicates doubt as whether there even is a proper downgradeable offense from the fourth degree charge of Criminal Trespass, entry into a dwelling, in the face of the plain language doctrine. 

What is even more disconcerting is that the appeal never decided the issues as to proper notice, and in fact suggests a wavering of the Court as to that issue. The appeal only decided as to the jurisdictional aspect of the trial. That is, whether the State had authority to downgrade (Exhibit 17 pg. 38; 20-23), minus any discussion of Judge Schlosser’s order which was never raised or introduced by Mr. Nugent, Jr. Therefore, the issue that was mostly discussed, and apparently of serious concern to Judge Sweeney, was the lack of proper notice. 

Judge Faxon indicated what defense counsel “should have, could have” done (PCRD pg. 9 ¶3 under the “Jurisdiction” heading of Judge Faxon’s decision). This fails in that for all the same reasons previously and subsequently described, and in the submissions of the Petitioner, layered ineffectiveness of counsel existed. Judge Faxon even identified that the “opportunities were ignored” (PCRD pg. 9 ¶3) thereby adding credence to the ineffectiveness of counsel claims. Both Ms. Douglass, Esq. and Charles Nugent Jr., Esq. were negligent in causing to be enforced Judge Schlosser’s Order to dismiss or of even making their client aware of its existence. To think that any entity would argue against the fairness of a trial that was held in direct disobedience to a Court Order or that tried the defendant for one offense while convicting him of an unrelated offense is incomprehensible.

Judge Faxon’s prejudice and inability to render a “fair and impartial” decision is further 

supported by the claim that Mr. Nugent, Jr. provided a “first-class defense” (PCRD pg. 14, ¶4). It has been well established that Charles Nugent, Jr. before, during and even after trial, and even throughout the appeal, prepared and defended the Petitioner against the wrong charge. To compound this assertion by Judge Faxon, it was been well-established that Judge Faxon also operated under the very same belief that the trial was for defiant trespass and not the charge which he ultimately convicted the Petitioner for, which was the unrelated charge of Criminal Trespass. To offer, as Judge Faxon did, that a proper defense was mounted by Charles Nugent, Jr. (PCRD pg. 14; ¶4) in the face of the true facts, evidence and testimony, including his own, is of such a manifest denial of justice that it requires a reversal of his decision(s) as well as a vacating of the conviction. 

G.       Prosecutorial Misconduct by the State

As in the allegations of ineffectiveness of counsel, this claim is based upon layered prosecutorial misconduct. 

Under Subpoint A pg. 33 of the States initial reply, this bad faith of the State can best be exemplified. Incredulously, Mr. Gerrow stated that Charles Nugent, Jr. defended against the correct charge of Criminal Trespass 2C: 18-3a. The Court transcript is the best evidence of this blatant bad faith and intentional misrepresentations that is commonplace throughout the State’s submissions (EPT pg. 241; 18-21):

“MR. NUGENT:  Judge, may I point one thing out? I believe this is a 2C:18-3b offense [DEFIANT TRESPASS- added].   I don't think this Court has jurisdiction to consider under 2C:18-3a [CRIMINAL TRESPASS - added].   It is a fourth degree—“

With this additional example of bad faith placed on the record, it is an appropriate request that the State’s submissions in their entirety be held as necessarily circumspect. 

Subpoint 1: Tampering with witnesses. 

Judge Faxon failed to respond appropriately when, as described on the record below, Officer Parent with defense counsel Charles Nugent, Jr. confirmation, brought to the Court’s attention the issuance of illegal orders to not testify, a criminal act pursuant to NJSA 2C: 28-5. (EPT pg. 151; 10-22)  

To expect that the three Officer’s who received the illegal order to not testify were free from the threat of retaliation and adverse action was unrealistic and surely had a chilling ripple effect on their, and other witness-officers, testimony. What might these Officers have volunteered without such threats can never be known. Additionally, the failure of the Court in this instance to respond to such a serious transgression ultimately resulted in retaliation in the targeting of Officer Ingling. Interestingly, this Court too had a similar opportunity to address this transgression when this matter came under review via appeal February 2001. This Court stated on the record during that appeal that the transcripts had been reviewed yet no alarm at this blatant harmful error was exhibited. (Exhibit 17). 

It has also been learned that other officer witnesses that testified at the trial had been similarly targeted for retaliation and the Petitioner would supplement the record with that information if so directed. 

What cannot be measured is what effect such blatant interference with witnesses might have had to encourage the false testimony of the State’s own witness’s which has been described in detail on the record below. For example, the record clearly demonstrated instances of both Deanna Kozub and John Lazarrotti’s untruthfulness. The Petition offered that at one time both Deanna Kozub and John Lazarrotti testified that the offense date was on or about July 16th. Yet, incredulously, at time of trial before Judge Faxon, the date changed to July 21st. Both testified as to the exclusive nature of their dating relationship which has now been refuted by the Final Restraining Order hearing testimony of Ms. Kozub. All material facts to any impartial trier of fact. 

When a conviction is obtained by the presentation of testimony known to the prosecuting authorities to have been perjured, due process is violated. The clause ''cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance . . . is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation.'' Mooney v. Holahan, 294 U.S. 103, 112 (1935). The recent inspection of the State’s case file provides proof that Mr. Gerrow personally familiarized himself with the statements of his witnesses. 

 
Furthermore, in Brady v. Maryland, the Court held ''that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.'' In United States v. Agurs, the Court summarized and somewhat expanded the prosecutor's obligation to disclose to the defense exculpatory evidence in his possession, even in the absence of a request, or upon a general request, by defendant. The obligation is expressed in a tripartite test of materiality of the exculpatory evidence in the context of the trial record. First, if the prosecutor knew or should have known that testimony given to the trial was perjured, the conviction must be set aside if there is any reasonable likelihood that the false testimony could have affected the judgment. Second, if the defense specifically requested certain evidence and the prosecutor withheld it, the conviction must be set aside if the suppressed evidence might have affected the outcome of the trial (Brady v. Maryland). Third (the new law created in Agurs), if the defense did not make a request at all, or simply asked for ''all Brady material'' or for ''anything exculpatory,'' a duty resides in the prosecution to reveal to the defense obviously exculpatory evidence; if the prosecutor does not reveal it, reversal of a conviction may be required, but only if the undisclosed evidence creates a reasonable doubt as to the defendant's guilt. Clearly, the evidence (microcassette tape) and exculpatory statement (Final Restraining Order hearing testimony) in question fulfills this doubt. 

Subpoint 2: Tampering with evidence

“Fundamental fairness is an inherent component of any trial. Fundamental fairness can be viewed as an integral part of the right to due process. See, e.g., Ake v. Oklahoma, U.S. , 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985) (requirement of fundamental fairness grounded in fourteenth amendment's due process guarantee); Moran v. Ohio, U.S. , 105 S.Ct. [*430] 350, 83 L.Ed.2d 285 (1984) (mem.) (notions of fundamental fairness are at the heart of Anglo-American law and independently influence [***14] the construction and application of state criminal code) (Justices Brennan and Marshall, dissenting from denial [**519] of certiorari); California v. Trombetta, U.S. , 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984) (under due process clause of fourteenth amendment, criminal prosecutions must comport with prevailing notions of fundamental fairness). It may also be considered a penumbral right reasonably extrapolated from other specific constitutional guarantees. See, e.g., Barker v. Wingo, supra, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (constitutional right of speedy trial includes considerations of prejudice and fairness to defendant); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976) (prosecutor has constitutional duty to volunteer exculpatory evidence to the defense)”

Indeed, our Supreme Court has held that prosecutorial suppression of evidence relating to a witness's possible interest constitutes a violation of the defendant's right to due process. State v. Spano, 69 N.J.at235 (Emphasis added).
The State could offer no rebuttal proof that it did not unlawfully seize, withhold, and tamper with exculpatory evidence, i.e., the microcassette tapes. In fact, under questioning by this Court, the State was forced to admit that it had unlawfully seized the microcassette tape in contention. Furthermore, the Petitioner, during the Motion to Compel Discovery demonstrated to the court that the State had in its possession all along an actual transcript of the microcassette tape that contained the incriminating statement of the State’s main witness/complainant, yet it had never released this pursuant to discovery. This was the same transcript that was rejected by Judge Faxon as noted previously. Such a statement would absolutely have been beneficial to Charles Nugent Jr. when he was questioning Deanna Kozub about her charge of the offense of assault as filed by the Petitioner and which was “administratively dismissed” by the State. 
Also before this court, and on the record below, was the demonstration that the two police reports (Exhibit’s 15/16) were not simply “chronologically” different as falsely purported by Mr. Gerrow and were in fact materially different from the reading of the very first sentence. Based upon this evidence personally witnessed by this Court, the burden of proof as to this allegation must be sustained and warrants a reversal of the conviction pursuant to State v. Brady and the Strickland standards regarding discovery and exculpatory evidence which has been more thoroughly detailed in the Petitioner’s submissions. This latter violation also detracts from the State’s contention concerning the microcassette. There are just too many violations by the State to either offer it any credibility or to pretend that the violations are isolated incidents and their existence gives weight to the Petitioner, not to the State. A reasonable trier of fact, when faced with the multiple demonstrations of prosecutorial misconduct especially as it relates to suppression of exculpatory material, can easily conclude that the acts were intentional.

The State was an active participant in the Final Restraining Order hearing. In that 

proceeding, Assistant Prosecutor Kathy Toncyzcyzn was untruthful to the Court when she informed the court that the microcassette under challenge was cited as part of the search warrant, knowing that in fact it was not listed on the search warrant. This too was substantiated via the questioning of Mr. Gerrow when recently before your Honor on the Motion to Compel Discovery hearing. 

H. ACTUAL INNOCENCE 

Direct evidence as to the Petitioner’s innocence, or at the minimum, the State’s bad faith and the State’s main witnesses’ duplicity, could not be ignored. Actual innocence is a consideration that should never be minimized by any court, whenever it is raised. Yet Judge Faxon did exactly that. The Petitioner effectively proved that the State’s main witness and complainant had been untruthful in her sworn testimony. Judge Faxon was presented with cell phone records (Exhibit 8) and the witness’s own prior testimony both which effectively eliminated the offense date, or dates, since this witness testified to a total of three in all; to the alleged offense ranging from denying the matter in its entirety to her Internal Affairs Officer Richardson (EPT pg. 46; 7-19) to July 21, 1998 as testified to at trial (EPT pg. 40; 14-16), and a third date of July 16, 1998 (FROT pg. 45; 22-25 / FROT pg. 46; 9-23). 

The Petitioner does not come before this Court with the trappings of a Defendant but as one wrongfully accused and convicted. This is supported on the record below regarding the following;

1. Inconsistent testimony of the State’s witnesses.

2. The production of uncontested cell phone records refuting the actual offense dates, whether it be the July 16 or the July 21st offense dates.

3. The introduction of withheld exculpatory statement by the State’s main witness/complainant corroborating the Petitioner’s accounts.

4. The overt acts of the State to withhold and/or tamper with exculpatory evidence.

5. The need for a Chief of Police to order the withholding of testimony by three police officers. 

6. The State’s own main witness/complainant which corroborate the testimony of the Petitioner. 

No court, for any reason, should ever condone, participate in, or tolerate a wrongful 

conviction, but never does this carry more weight than when evidence supports actual innocence. It is then that justice must respond swiftly and with righteous might to correct the injustice. 

Wherefore, the Petitioner, having highlighted the below deficiencies and errors as described below, respectfully requests that this court reverse the conviction and the order of forfeiture.  

(1) Unconstitutionality. It highlighted the fact that the trial conducted on June 5, 2000 was done so in violation of the Constitution in that it was an unfair trial. could be considered fundamentally fair when the defendant endures an entire trial for one offense, only to be informed at the close that it was for an entirely different offense. This is grounds for a reversal.

(2) Prosecutorial Misconduct. It clearly demonstrated with no tangible proof otherwise, that the State behaved in absolute bad faith and committed egregious acts that so undermined the basic foundations of a fair trial and due process that a reversal of the conviction is required.

(3) Ineffectiveness of Counsel. It proved that Charles Nugent, Jr. and Judge Faxon operated under a different belief as to the nature of the charge and trial than what the State had been proceeding on. This is grounds for reversal.

(4) Actual Innocence. The inconsistencies of the State’s witnesses leave only the Petitioner’s un-impeached testimony as to the version of events that have been claimed to been illegal. This testimony described lawful conduct. This is grounds for a reversal.  

WHEREFORE, petitioner requests that this Court honor justice and vacate his conviction and prays for the following :

1. An Order to be issued directing that petitioner’s conviction be vacated.

2.
An Order to be issued vacating petitioner’s conviction.

3.
An Order dismissing all charges in compliance with Judge Schlosser’s Order.

6.       An Order directing judgment of acquittal.

7.      An Order vacating the forfeiture of petitioner’s position as a police officer    

position.

8.      An Order for reinstatement. 

7. 
All such other relief as the law and justice may require.  

I certify that the foregoing statements made by me are true.

Respectfully submitted,

    Dale M. Baranoski, Pro Se


Submitted W/Attachment Alterman DCJ complaint and Court case NJ v. CAHILL 

CC:
James J. Gerrow, Jr., Executive Assistant Prosecutor 
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